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IN THE 

United States Const of Appeals 

for the District of Columbia Circuit 

i 

_ I 

i 

I 

No. 9917. 


Emmet H. Bozel, Appellant, 
vs. 

United States of America, Appellee. 


Appeal From the District Court of the United States for 
the District of Colombia [Now the United States Dis¬ 
trict Court for the District of Colombia]. 


BRIEF FOB APPELLANT. 


STATEMENT. 

This is an appeal of Emmett H. Bozell, Appellant, from 
a judgment of the Court below, dated June 30, 1948, charg¬ 
ing an offense against the mail fraud statute of the United 
States, Sec. 338, Title 18 U. S. C. A. (C. C. Sec. 215). ; 

Indictment returned by United States Grand Jury, Jan¬ 
uary Term 1948, number 250-48, at Washington, D. C. ; 
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conviction by jury under case number 414-48, and sentence 
was imposed under counts two, four, five, and six; counts 
one and three dismissed by government on date of trial. 
Judgment reads one year to three years on each of four 
counts; sentence by the counts of the indictment to run 
consecutively, rendering entire judgment void, maximum 
sentence for mail fraud under Sec. 338, Title 18 U. S. C. A. 
being not over five years, as expressly set by act of 
Congress. 

Counsel for defense was incompetent and did not offer 
any defense on date of trial, relying upon the fact that 
indictment itself was null and void, and should have been 
dismissed on motion to dismiss, as it was so vague that it 
was impossible to offer any defense for Appellant. 

Counsel made no effort to show the Court or jury that 
case was one for civil action, and not criminal, and, in 
reality said defense counsel assisted the government to rail¬ 
road appellant to prison, instead of protecting rights of his 
paid client. 

There was no criminal act involved in this case; accept¬ 
ance of orders by Western Union for future delivery cover¬ 
ing manufacturing products for interstate shipment is no 
part of the business of the post office establishment of the 
United States. 

Evidence at the trial could only show that there existed 
three orders sent by Western Union and, not by use of any 
mails, for future delivery covering counts four, five, and 
six; and that firm named in count four was not produced 
at trial as named in indictment, and that this firm had not 
paid the sales price of one moving picture machine, and no 
law could require any shipment until sales price is paid. 

There is nothing whatever to support any charge of any 
kind or character covered by count two; said named party 
stated he was in market for a musical instrument, one of 
two separate kinds. 

There was no order for any kind sent by mail or by wire; 
there was no remittance sent and no order sent appellant. 
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This party had no complaint to make; he is the one who 
advertised and not the appellant; he himself was doing 
false advertising thrn the mails; nothing in the purported 
letter in count two caused any answer thru the mails or any 
order by wire. 

All orders accepted are subject to future delivery and 
accepted under the terms of money returned if not satis¬ 
factory; no evidence at trial showed any person or firm 
had requested any money be returned, or any complaint 
to appellant j 

Only complaint as to any order sent or received by West¬ 
ern Union Telegraph Co. was ease of Nessler vs. Bozell, 
No. 475, Court of Common Pleas No. 3, March Term 194£, 
at Philadelphia, Pa. 

Appellant promptly settled this complaint by civil action, 
by making cash settlement to attorneys for Nessler of 
Sheldon, HI., to amount of fifteen hundred dollars cash, j 
This is same kind and character of civil action as set oht 
in indictment in case at bar; this case was one for only 
civil action and Appellant prior to trial, had so advised 
United States Attorney, at Washington, D. C., and offered 
to return any purported remittances sent by Western Union, 
at Washington, D. C. 

JURISDICTIONAL STATEMENT. 

This Court has jurisdiction by reason of the Acts of 
Congress, dated Feb. 9, 1893, 27 Stat. 435, C. 74; March 3, 
1901, 31 Stat. 1225, C. 854, Sec. 226; March 3,1921, 41 Stat. 
1312, C. 125, Sec. 12; June 20, 1938, C. 526, 52 Stat. 779.1 
The judgment appealed from is the final judgment within 
the meaning of the aforesaid statutory provisions. j 
An appeal was duly noted and perfected within the time 
limitations provided by the applicable statutes and General 
Rules of this Court. 
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STATUTES INVOLVED. 

Sec. 338, Title 18 U. S. C. A. [Sec. 215 C. C.] Mail Fraud 

Statute. 

Sec. 605, Title 47 U. S. C. A. Wire Communications Act 

1934. 

Sec. 338, 18 U. S. C. A. provides: Whoever having de¬ 
vised or intending to devise any scheme or artifice to de¬ 
fraud, or for obtaining money or property by means of 
false or fraudulent pretenses, representations, or prom¬ 
ises • • • shall, for the purpose of executing such scheme 
or artifice or attempting so to do, place or caused to be 
placed, any letter, postal card, package, writing, circular, 
pamphlet, or advertisement whether addressed to any per¬ 
son residing within or outside the United States, in any 
post office, or station thereof, or street or other letter box 
of the United States, or authorized depository for mail 
matter, to be sent or delivered by the post office establish¬ 
ment of the United States, or shall take or receive any such 
therefrom whether mailed within or without the U. S. or 
shall knowingly cause to be delivered by mail according to 
the direction thereon or at place at which it is directed to 
be delivered by the person to whom it is addressed, any 
such letter, postal card, package, writing, circular, pam¬ 
phlet, or advertisement, shall be fined not more than $1,000 
or imprisoned not more than five years, or both. 

Sec. 605, Title 47 U. S. C. A. shows jurisdiction inter¬ 
state Western Union telegrams under Federal Communica¬ 
tions Commission * * * and no divulgence of such telegrams. 

THE INDICTMENT AND PROCEEDINGS PRELIMI¬ 
NARY TO TRIAL. 

The indictment number 250-48 was returned by the fed¬ 
eral grand jury, January Term 1948, and says that the 
Appellant devised a scheme to defraud [App. p. 2] vari¬ 
ous individuals who themselves had advertised in a weekly 
amusement publication under a purported heading of 
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4 ‘wanted to buy.” The indictment comprised six counts 
and alleged appellant mailed one postal card and five let¬ 
ters to persons who had advertised in said weekly amuse¬ 
ment publication called the “Billboard.” 

Indictment does not state what was the character of each 
advertisement, and does not state what appellant was sup¬ 
posed to have written, or was supposed to have received 
by mail, from the parties who did the advertising. 

Indictment alleges scheme started Nov. 18, 1947, and 
ended Dec. 27, 1947, whereas the purported mailing under 
count one alleges Dec. 5, 1947; count two Dec. 6, 1947; 
count three Dec. 8, 1947; count four Dec. 11, 1947; count 
five Dec. 22, 1947; and count six Dec. 22, 1947. 

Appellant prior to trial filed following court actions, viz: 

1. Writ of Habeas Corpus [Supplement, page 27, infra:]. 

2. Motion Postpone Date Trial [App. p. 5]. 

3. Motion To Dismiss [App. p. 5]. 

1 

All above actions were denied without essential fact find¬ 
ing, and denied without opinion. 

Saginaw Broadcasting Co. vs. Federal Communica¬ 
tions Commission , 96 Fed. 2d. 554, 559. 

U. S. vs. Johnson, 63 S. Ct. 1075, vacating Roach 
vs. Johnson, 48 F. Supp. 833. 

I 

i 

STATEMENT OF POINTS. I 

i 

1. Failure of the Court to grant Motion to Dismiss In¬ 
dictment on the grounds of its vagueness and uncertainty. 

(b) That crime charged in indictment was false; only action 
was one for a civil court. 

i 

(c) Failure trial court to grant motion for acquittal 

U. S. vs. Stark, 6 F. R. D. 43 [Aug. 20, 1946]. j 

U. S. vs. Hess, 124 U. S. 483 [Jan. 30, 1888]. 

Dalton vs. U. S., 127 U. S. 544 [Dec. 1904]. 
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U. S. vs. McKenzie, 35 F. 826 [C. C. A. 9, 1887]. 

People vs. Bennett, 49 N. Y. 135 [1872]. 

Rule 29(a) New Rules, Federal Rules of Procedure. 

U. S. vs. U. S. Gypsum Co., 51 F. Supp. 613, 628, 633. 

Hammond vs. U. S., 75 U. S. App. D. C. 397 [1942]. 

2. Indictment was such that no defense thereto could be 
shown at the trial; indictment fails to show any orders 
were received or any promises made as to delivery, by mail 
or by wire [App. p. 2.] 

Articles were in no way identified in said indictment; 
were no dates shown upon which defendant could trace de¬ 
livery of any purported order, so what was supposed to 
have been shipped in interstate. 

(b) Testimony at trial clearly stated no orders were sent 
by mail, and that indictment itself was so vague that 
the government requested the Court to dismiss count 
one, and count three, which is a fair example and proof 
that entire indictment should have been dismissed for 
uncertainty. 

(c) Indictment alleged all advertisements appeared in a 
weekly amusement publication called The Billboard. 
On date of trial it was learned that no such advertise¬ 
ment appeared in Billboard; that count one was false, 
as advertisement appeared in a class publication and 
a monthly called the Hobby Magazine, and no connec¬ 
tion with amusement supplies. 

U. S. vs. Stark, 6 F. R. D. 43 [1946], 

Hagner vs. U. S., 52 S. Ct. 417. 

3 Indictment fails to have true and correct name of de¬ 
fendant thereon; appellant's Writ of Habeas Corpus and 
Motion To Dismiss raised this issue, which Court ignored. 

(a) Said indictment failed to show any orders received by 
mail, after purported mailing was alleged. 
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Indictment fatally defective as it alleges scheme 
started over 17 days before any purported use of mailk 

Court well knew appellant was not charged with any 
conspiracy with himself; and could not have extended 
a fair trial to appellant, in letting jury decide case 
upon a void indictment. 

Vernon vs. U. S., 146 F. 121 (C. C. A. 8, 1906). j 

U. S. vs. McKenzie , 35 F. 826 (D. C. S. D. Cal. 1887). 

Hammond vs. U. S., 75 U. S. App. D. C. 397 [1942]. 

(b) Indictment in count four alleges letter mailed to Film 
Service, Gassaway, W. Va.: no such firm was produced 
at trial. Court failed to protect appellant’s constitq- 
tional rights to a fair trial; appellant’s right cross 
question firm named in indictment a constitutional 
guarantee. 

Frank vs. Mangum, 237 U. S. 309. 

i 

4. First count was dismissed over the objection of de¬ 
fense counsel. 

Third count was dismissed because the government wit¬ 
ness did not appear at trial. As a matter of fact govern¬ 
ment did not wish this witness to appear for several spe¬ 
cific reasons. 

(a) Would show no fraud existed. 

i 

(b) Would show Emmet H. Bozel and J. Randolph Sterling 
were not the same party. 

(c) Would show that an interstate wire communication 
directed to J. W. Jernigan, Raleigh, N. C. by J. Ran¬ 
dolph Sterling stated he did not have on hand the items 
which indictment states defendant claimed he had on 
hand. Such witness would have contradicted govern¬ 
ment’s contentions, covering all counts. 

i 

5. Court committed fatal error in allowing government 
to introduce before the jury interstate wire communications. 
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Mail fraud statute has no jurisdiction over interstate wire 
communications, which jurisdiction is invested exclusively 
with Federal Communications Commission. 

Wire communications read to the jury, and stated by 
government witnesses, are divulgence of wire communica¬ 
tions., and likewise are held as self incrimination. 

Goldstein vs. U. S 62 S. Ct. 1000. 

U. S. vs. Polakoff (C. C. A. 2), 112 F. 2d. 888, 890. 

EoU vs. U. S., 31 S. Ct. 2, 168 F. 2d. 141. 

6. Out-and-out perjury was committed at the trial by 
government witness, giving address on Fifth St. N. W., 
Washington, D. C. 

(a) Witness testified telegram received at 810 Fifth St. 
N. W., and that telegram was from West Virginia. 
As a matter of fact Western Union notices that money 
order was “on hand”, does not inform party addressed 
where money is sent from. 

(b) Witness again lied when he stated defendant stopped 
at a hotel where he was clerk; defendant had never 
seen such a hotel, and witness never had seen the de¬ 
fendant until date of trial. 

No signature of defendant was produced at trial to 
support any evidence of this witness who committed 
perjury. See Supreme Court in Price vs. Warden , not 
yet reported 

Goings vs. U. S. (C. C. A. Va.), 99 F. 2d 147. 

U. S. vs. SliUzky (C. C. A. Pa.), 79 F. 2d 504. 

7. Indictment failing to state or charge a continuous 
scheme, or charge a series of separate schemes, a substan¬ 
tial right of the accused did occur; not knowing what kind 
of scheme was alleged, and not knowing how to properly 
defend any such purported scheme, renders indictment, 
judgment, and sentence void. 
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Berger vs. U. S., 295 U. S. 78, 82. 

Cromer vs. U. S., 78 App. D. C. 400, 142 F. 2d 697. 

Mitchell vs. U. S., 118 F. 2d. 653. j 

Regeribargen vs. U. S., 457, 458 (1946). 

i 

8. Judgment is void as maximum sentence for mail fraud 
clearly states not more than five years can be imposed und^r 
Sec. 338 of Title 18 U. S. C. A. Trial court imposed a maxi¬ 
mum sentence of 12 years. 

9. Indictment, trial, sentence, judgment is clearly null 

and void, as case was one for only civil action, and not 
criminal. Nessler vs. Bozell, Case No. 475, Court of Com¬ 
mon Pleas No. 3, March 3, 1948, Philadelphia, Pa.; same 
kind of case set out in all six courts of indictment; defend¬ 
ant Bozell being defendant in both such cases. i 

On August 23, 1948, Judge Warren Browning, Bethesda 
Police Court, Bethesda, Md., freed Roger W. Eisin^er 
and Howard E. Redding, upon charges brought by Fred¬ 
erick Buscher, and held action was “an outrageous At¬ 
tempt to use the criminal court for collection of a pri¬ 
vate debt.” And further stated case was dismissed as 
prosecution had failed to show anything but a debtor- 
creditor relationship. 

The most the purported void indictment could show, was 
an alleged obligation of failing to return remittances in 
case at bar, for purported orders taken for merchandise, 
and, clearly within the debtor-creditor relationship as 
held in Buscher vs. Eisinger case cited. 

Indictment in case at bar being so vague as a clear 
omission of character of merchandise ordered, and proof 
any orders were ever sent by mail or wire. j 

Trial Court should have dismissed indictment, and should 
have discharged appellant upon the motion to dismiss^ or 
motion for judgment of acquittal. 

Hammond vs. U. S., 75 U. S. App. D. C. 397 [1942]. 

Isbell vs. U. S. y 227 Fed. 788, 792 [C. C. A. 8, 19l5]. 

U. S. vs. Stark , 6 F. R. D. 43 [1946]. 
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10. Fatal error in courts admitting testimony of Summer- 
ford and Gullikson on grounds these witnesses were not in¬ 
troduced to “ Panel.’ ’ at beginning of trial. (App. p. 6.) 

SUMMARY OF ARGUMENT. 

L 

Appellant could not have been indicted under a criminal 
statute, when offense charged constituted civil action, sub¬ 
ject to suit only. Trial Court without jurisdiction of case 
at bar, as no crime was committed under Sec. 338 of Title 
18 U. S. C. A. 


n. 

Was a physical impossibility for defendant to prepare 
any defense at the trial, as the indictment fails to give 
any details of the purported correspondence alleged to 
have been mailed, and fails to give any details of any 
orders sent by mail, and fails to show any orders sent de¬ 
fendant, or any remittances sent defendant. 

Without knowing what was ordered, and dates of such 
purported orders and remittances, would be impossible 
for the defendant to make a proper defense. 

Mailing of letters to prospective customers does not con¬ 
stitute any mail fraud. 

On July 14, 1948 in United States District Court, Chi¬ 
cago, HI., a receiver has been asked by Edward Hubant, 
et al. vs. The Tucker Corp., and Preston T. Tucker. 

“The suit charges the Tucker Auto was advertised 
as ‘new and unusual,’ and that the offer to sell and at¬ 
tempt to produce said cars was started in 1946, but 
that ‘no car of any kind’ has been produced, except 
an experimental car.” 

If customers have been waiting about two solid years 
for delivery of “Tucker Autos,” how is time limit of less 
than two months be a mail fraud in case of U. S. vs. Bozel, 
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on purported orders claimed unfilled at time of trial, and 
of which no order is shown to even exist in indictment. 


It appears that indictment fails to have the true and 
correct name of defendant, and is a void indictment. 

Said indictment fails to show any orders, and fails to 
show any remittances, sent to defendant, by mail. 



Indictment being fatally defective, no bill of particulars 
could cure a defective indictment. 

It was not up to defendant to supply the government 
with “aider” to the indictment. 

j 

i 

V. 

Firm named in count four was never produced at trial; 
hearsay evidence is not valid on mail fraud cases. 

Government produced a witness Frank B. Green, Wash¬ 
ington, D. C., and a purported letter mailed. Indictmeht 
fails to list any such letter alleged to have been mailed 
to witness Green. 

i 

l 

VL 


At trial of this case, the government failed to furnish 
any proof that any orders or any remittances had been 
sent defendant by mail, to constitute any crime under the 
mail fraud statute. ! 


Manufactured products sold, or orders accepted for in¬ 
terstate shipment, under the jurisdiction of Federal Trade 
Commission, and not mail fraud statute. 

Orders by Western Union, under jurisdiction of Federal 
Communications Commission, not mail fraud. Perjury 
was committed by a government witness regarding West¬ 
ern Union money order in connection with count four; 


and perjury by same witness relating to identification 
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appellant purporting to have resided at a Hotel on Fifth 
Street, at which appellant was never a guest, and of which 
no Hotel register could show any signature of said ap¬ 
pellant 

vn. 

There was no continuing scheme; there was no scheme 
of any kind involved. 

Indictment states scheme started November 18, 1947, 
which was over sixteen days before any mails were al¬ 
leged used. 

No proof established that appellant was ever in Wash¬ 
ington, D. C., when alleged letters were mailed and no 
proof appellant caused any mailing. 

vm. 

Judgment and sentence clearly rendered null and void 
as mail fraud clearly reads sentence could not be more 
than maximum of five years. 

Only an act of Congress can amend the mail fraud 
statute; any indeterminate sentence upon mail fraud is 
void. 


ARGUMENT. 

L 

Indictment Null and Void; No Criminal Action Possible 

It is respectfully submitted that case at bar involved no 
criminal action, and that the indictment number 250-48 
[App. p. 2] is null and void, and Trial Court was with¬ 
out jurisdiction to have tried appellant upon said indict¬ 
ment 

Subject matter involved in this case was no criminal 
offense under the mail fraud statute Sec. 338 of Title 18 
U. S. C. A. 

Where merchandise orders and the remittances there¬ 
for were sent and delivered by Western Union Telegraph 
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i 
l 

i 

i 

i 

! 

j 

I 

Company, and accepted subject to sales condition as to 
future delivery and subject to return of money sent, ap¬ 
pellant could not have been tried in United States Criminal 
Court for any purported non-delivery thereof, where send¬ 
ers had made no request for such return of said remit¬ 
tances. 

A contract whether verbal or written is not subject to 
criminal action, but may be had under civil action by suit. 

Such action the Court’s attention is hereby called to 
case No. 475, in Court of Common Pleas No. 3, March 3, 
1948, titled Buford Nessler vs. Emmett H. Bozell, (who is 
appellant in present case at bar), and was settled at Phila¬ 
delphia, Pa., upon payment by appellant Bozell, of fifteen 
hundred dollars cash ($1,500.00) quote. 

To the Pbothy : Kindly mark judgment in the above 
entitled case satisfied of record, upon payment of your 
cost only. j 

(Sig) Charles F. G. Smith, 

Attorney for Plaintiff 1 

j 

The same action had in Buford Nessler vs. Emmett H. 
Bozell , was same kind of case as that stated in indictment 
250-48, which covered order and remittance by Western 
Union for one merry-go-round, ordered by Nessler of 
Sheldon, Illinois, on or about February 17, 1948, and sent 
to Philadelphia, Pa., office of defendant in present case 
at bar. 

If said case was for civil action, so was appellant’s 
case at bar a civil action matter, and not criminal 

Trial Court was without jurisdiction of case at bar as 
no crime had been committed by use of mails to defraud 
under Sec. 338 of Title 18 U. S. C. A. j 

Mailing of letters and post card by appellant as alleged 
in all six counts of indictment 250-48 was no fraud;) no 
scheme to defraud could exist, as appellant did no adver¬ 
tising in either the Billboard amusement weekly, nor any 
advertising in the Hobby Magazine, a monthly. 
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Total circulation in both of the said publications, over 
twenty-five thousand copies; and over 25,000 people had 
read the same advertisements as is alleged appellant did, 
and hundreds had answered the same advertisements with 
the same advertisers named in all six counts. 

Anyone can offer to accept an order thru the mails, 
without being accused of mail fraud. Newspapers claimed 
one of sons of the late President Roosevelt received 
nearly two hundred thousand dollars thru the mails from 
an official of Atlantic and Pacific grocery chain, and never 
returned anything; we find no mail fraud charge was ever 
made. 

The House Probe concerning charges made by Mrs. 
Elizabeth T. Bentley, show fraud and deception thru the 
mails; Preston T. Tucker, President of Tucker Corp. of 
Chicago, Ill., has received over three million by mail by 
false statements, and there exists no mail fraud indict¬ 
ments. 

Indictment in case at bar was not sufficient to inform 
defendant what he was charged with either having offered 
to accept orders, or have received any orders by use of 
the mails, and dates, etc., in order for the defendant to 
prepare any defense at the trial. Such an indictment de¬ 
prived the appellant of a fair trial. 

Frank vs. Mangum, 237 U. S. 309. 

Pa. Ry. Co. vs. Chamberlain, 288 U. S. 333, 339, 340. 

n. 

Impossible to Prepare Any Defense. 

The indictment is so lacking in particulars that at the 
trial it was impossible for the defendant to make any de¬ 
fense, or have any witnesses called in his behalf. 

In United States vs. Stark, 6 F. R. D. 43 [August 20, 
1946], Judge Holtzoff stated [District Court, United States, 
District Columbia] there are 2 tests for sufficiency of in¬ 
dictment, quote: 
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1. It must apprise the defendant of the specific of¬ 
fense for which he is charged. 

2. It must be sufficiently definite that if defend¬ 
ant is charged with the same offense he will be in a 
position to interpose a plea of double jeopardy [under 
new rules of Criminal Procedure, decided re: 7(c)]. 

i 

U. S. vs. Hess, 124 U. S. 483 (Jan. 30, 1888) Mr. Jus¬ 
tice Field stated (see page 487 U. S. vs. Crun- 
schank ): In an indictment for committing an of¬ 
fense against a statute, the offense may be de¬ 
scribed in the general language of the act, but the 
description must be accompanied by a statement 
of all particulars essential to constitute the df- 
fense or crime and to acquaint the accused with 
what he must meet on trial. 

Dalton vs. U. S., 127 U. S. 544 (1904). 

m. 

i 

Name Not on Indictment and No Fraud Committed. 

1. Indictment fails to show the true and correct name of 
defendant thereon, which is Emmett H. Bozell. 

Those who testified before the grand jury stated the alias 
J. Randolph Stebling, was that of Emmet H. Bozel; they 
did not under oath state it was Emmett H. Bozell. 

Without requiring that true and correct name of a de¬ 
fendant appear upon all indictments, there would be no 
need for witnesses before a federal grand jury, as all in¬ 
dictments could be listed as John Doe. | 

2. Indictment fails to show any Washington, D. C., ad¬ 
dress of defendant; without an address, there certaihly 
could be no fraud intended, and no fraud committed by 
defendant. 

How could it be possible for any purported victims of 
fraud or victims of any purported scheme to know where to 
send orders for merchandise or make any remittances to 
defendant. 
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3. Evidence at trial failed to show any person or firm 
named in indictment, who had sent by mail, any letter or 
any money by United States mail, to the defendant. 

The post office department is the agent of the sender 
of mail matter, and not the party or firm addressed. 

IV. 

Be: Bill of Particulars. 

A bill of particulars cannot improve a defective indict¬ 
ment 

It was not up to the defendant to supply government 
with “aider” to the indictment. 

1. Proof that indictment was fatally defective is the fact 
that count one states that defendant answered only adver¬ 
tisements appearing in a weekly called “Billboard” which 
is a trade publication covering amusement industry. Count 
one was dismissed date of trial over objection of defense 
counsel. It was learned that count one had no connection 
with amusement business, and advertisement was not in 
the weekly BiUboard, but appeared in a monthly publica¬ 
tion called Hobby Magazine. 

2. Count two is worthless as no evidence produced at 
trial to show that witness Ed. Roberson of Columbia, Mo., 
had ever sent defendant any letter by mail, nor had he 
ever sent any order by mail or even by wire. 

If witness advertised in Billboard, there is no law re¬ 
quiring defendant to fill an order never received. Post 
Office Department has no jurisdiction over manufactured 
products intended for interstate shipment. The Federal 
Trade Commission and not postal department, has juris¬ 
diction. 

3. Count three was thrown out on date of trial which is 
further proof that the indictment was, and is, fatally de¬ 
fective. Reason given for dismissal was the government 
witness never showed up at trial. 
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As a matter of fact the government did not wish this! 
witness to appear at the trial for two reasons. j 

First, the witness would prove that Emmet H. Bozel was! 
not the same person as that listed as J. Randolph Ster¬ 
ling, claimed by the indictment. j 

Second, the witness would prove that there was no claim 
made that any so-called merchandise was on hand, as gov¬ 
ernment claimed in the indictment. 

Examination, Western Union telegrams to J. W. Jerni- 
gan, Raleigh, N. C., advised said named party that no 
such merchandise was on hand in Washington, D. C., and 
said interstate wire communications had name of J. Ran- 

^ i 

dolph Sterling, and not Emmet H. Bozel, and not even 
Emmett H. Bozell. 

V. 

j 

Not Like Indictment Called For. 

Count four alleges [App. p. 4] that a letter was mailed 
to Film Service, Gassaway, W. Va., on December 11, 1947. 
There was no such firm produced at the trial of this cause. 

Hearsay evidence not valid on mail fraud cases. 

Bennett vs. U. S ., (5 Cir.) 89 F. 2d 52. | 

Warfield vs. U. S., (5 Cir.) 36 F. 2d 903. 

Beckman vs. TJ . S., (5 Cir.) 96 F. 2d 15. 

i 

Government introduced a witness by name of Frank B. 
Green, Washington, D. C., and introduced a letter purport¬ 
ing to have been mailed at Washington, D. C. 

Examination of indictment in case at bar does not dis¬ 
close any such letter was ever alleged mailed by appellant. 

It therefore affirmatively appears that Trial Court failed 
to protect the rights of defendant to a fair and an impar¬ 
tial trial. Jury was lead to believe such letter was covered 
by indictment. 

Interstate wire communications are no part of mail fra^d 
statute; appellant was on trial upon mail fraud, not inter- 





18 


state communications by wire; jury likewise under impres¬ 
sion that indictment alleged wire communications. 

U. S. vs. Polakoff, (C. C. A. 2) 112 F. 2d 888, 889. 

Goldstein vs. U. S ., 62 S. Ct. 1000. 

Frank vs. Mangum, 237 U. S. 309. 

Sec. 605, 47 U. S. C. A. 

Penn. Ry. Co. vs. Chamberlain , 288 U. S. 333, 339, 
340. 

Warner vs. U. S., (10 Cir.) 60 F. 2d 700. 

VL 

No Proof Established of Any Fraud. 

1. Government failed to prove any fraud was com¬ 
mitted, no witness named in indictment ever stated any 
letter, any order, or any money had been sent defendant 
bv mail 

2. Nor did a single witness named in indictment ever 
identify the defendant as either Emmet H. Bozel or as J. 
Randolph Sterling, or as Emmett H. Bozell. 

3. Witness in count two admitted that he had never writ¬ 
ten defendant by mail; that he had never sent any order 
or any money to the defendant by mail or by wire. 

4. Witness in count four admitted no order was sent by 
mail, he testified a small sum less than fifty dollars had 
been wired over the- Western Union, as part payment for 
one moving picture machine, and his agreement to pay 
more upon delivery. 

5. Witness in count five testified he wired about $25 for 
a musical instrument and admitted in open court no set 
date was made for any delivery, and no mails were used by 
him. 

6. Witness in count six testified he wired about $197 
for some second hand golf ball machines, but sent no letters 
by mail. 
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7. All items brought out at trial cover manufactured 
products for shipment in interstate commerce; and accep¬ 
tance of such orders do not cover any use of the mails to 
defraud. Business covering which is under jurisdiction 
of the Federal Trade Commission, and not the postal 
laws such as Sec. 338, Title 18 U. S. C. 

In matter of Edward Hwbant, et al., vs. Tucker Corpo¬ 
ration and Preston T. Tucker, United States District Court, 
Chicago, HI., July 14, 1948, it was shown in suit, that said 
Tucker received and spent millions of dollars, and has 
since 1946 up to July 14, 1948, failed to deliver a single 
automobile for which orders had been taken for delivery. 

In trial of appellant, it was shown last order purported 
sent by wire was between December 26 and December 29, 
1947. Appellant was arrested without warrant about Feb¬ 
ruary 17, 1948; this is less than sixty days. i 

If customers of Tucker had waited two years for deliv¬ 
ery, and he was never indicted for mail fraud, why would 
a delay of 2 or 3 months by appellant constitute any mail 
fraud. 

Mail order business is not under any jurisdiction of the 
Post Office Department; in June 1948 we find a ruling of 
the Federal Trade Commission of Washington, D. C., 
wherein it complained that six book companies of New 
York, including “Book of The Month Club,” were using 
false statements in their advertising. 

The Post Office Department as per indictment in appel¬ 
lant’s case state false statements were made by appellant. 

If such were the case, which is in no wise admitted, the 
jurisdiction would still be under Federal Trade Commis- 
sion in the appellant’s case, and not postal laws such as 
Sec. 338, Title 18 U. S. C. A. 

8. Perjury was committed in case at bar by government 

witness who claimed to be clerk of a hotel on Fifth St., 
N. W. | 

He was unable to show any signature of appellant on 
such hotel register, which is required by law. He stated 
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that the appellant stopped there several times which is 
false; he stated a telegram came there for Emmet H. Bozel 
from West Virginia. 

He made a direct false statement, as he could not state 
where any telegram came from. He made this false state¬ 
ment to support count four; no telegram was ever sent to 
Fifth St., X. W., as far as known by appellant. 

Western Union in paying out money orders do not give 
out information as to where any money orders are from; 
this information is perjury by government witness; one 
receiving money orders have to tell Western Union where 
money is expected from. 

As a matter of fact no such firm as Film Service, Cassa- 
way. West Va. (count four) was produced at trial. 

Witness committed further perjury when he stated he had 
seen defendant in Public Library many times; as a mat¬ 
ter of fact defendant has been resident off and on in 
Washington, D. C., for over 30 years, and has never been 
in the public library in his life. 

The latest ruling of the Supreme Court, about June 
1948, in Price vs. Warden, Alcatraz, Calif., held if perjury 
was committed, Price was entitled to a new trial. 

Gomgs vs. U. S., 99 F. 2d 147 (C. C. A. Va.). 

U. S. vs. Slutzky, 79 F. 2d 504 (C. C. A. Pa.). 

Clairbone vs. U. S ., 77 F. 2d 682 (C. C. A. Mo.). 

Hysler vs. State of Fla., 62 S. Ct. 688. 

9. Indictment failed to state from what business address, 
letters covering all six counts, were mailed from. 

First, witness, hotel clerk, one that appellant claims com¬ 
mitted perjury stated the appellant was Emmet H. Bozel, 
who resided at 810 Fifth St., N. W. 

Second, hotel clerk at 1825 G St., X. W., stated appel¬ 
lant resided at College Inn Hotel; said clerk failed to 
support his testimony by proof of hotel register, no reg¬ 
ister could be established in court; witness said appellant 
was Mr. Sterling. Here is a direct conflict of evidence as 
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to identity of defendant; and direct conflict of evidence as 

i 

to defendant’s place of residence. 

No evidence that appellant ever signed for any tele¬ 
gram or for any letter at either of the two Hotels or even 
at Western Union offices. 

An allegation without proof, is no better than proof 
without an allegation. 

Not a single government witness named in the indict¬ 
ment could identify appellant. 

Insufficient evidence is, in the eye of the law, no evi¬ 
dence. 

i 

People vs. Galbo, 218 N. Y. 283, 292. 

Matter of Case , 214 N. Y. 199, 203. 


The sole reliance of the government rests upon mere 
circumstantial evidence. 

Williams vs. U. S ., 78 U. S. App. D. C. 322 F. 2d 
351. 

Tingle vs. U. S., (8 Cir. 1930) 28 F. 573, 576. 
Beckmcvn vs. U. S., (5 Cir. 1938) 96 F. 2d 15. 
Schmeller vs. XJ. S., (6 Cir. 1944) 143 F. 2d 544. 
Warner vs. TJ. S. y (10 Cir.) 60 F. 2d 700. 


vn. 


i 


Indictment is fatally defective as allegations cover pur¬ 
ported continuing scheme; cover a purported series of 
separate schemes; cover a single scheme with no one by 
name of Bozel, and no one by name of Sterling. 

Governments case fails for want of proof of any scheine 
wherein fraud played any part; evidence shows orders 
were accepted for future delivery by use of Western 
Union telegrams, and no set time for delivery, and, no use 
of mail by party named in the indictment. 


Berger vs. TJ. S., 295 U. S. 78, 82. j 

Cromer vs. TJ. S., 78 U. S. App. D. C. 400, 142 F. 2d 
697 [1944]. 
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State vs. Thomas, 123 Wash. 299. 

JJ. S. vs. MacAlpine, 129 F. 2d 737. 

Merrill vs. U. S., 95 F. 2d 669 (C. C. A. 9, 1938). 


vm. 

Court without jurisdiction to impose any sentence under 
mail fraud statute such as Sec. 338 of Title 18 U. S. C. A., 
wherein sentence is indeterminate, and, without jurisdic¬ 
tion to impose any sentence for mail fraud in excess of 
five years maximum. 

Said section clearly states “not more than five years in 
prison.” 

Congress has never given a judge of any District Court, 
power to extend the mail fraud statute. 

Entire judgment is void; mail fraud statute is one and 
same in all United States District Courts. 

Had Congress changed mail fraud statute for District 
of Columbia, there would exist a conflict of laws on statute 
books. 

Endlick Interpretation Statutes, Sec. 216. 

Weaver vs. Comm., 97 Fed. 2d 31. 

XIX. 

Fatal error was committed in denial of defendants mo¬ 
tion to dismiss indictment. 

Nosoiritz vs. U. S., 292 F. 575 (C. C. A. 2). 

Reed vs. JJ. S., 51 F. 2d 941. 

Groceffo vs. U. S., 46 F. 2d 852. 

X. 

Incompetent Counsel. 

It has been held that incompetent counsel is the same 
as no counsel. 

Webster vs. McKinter, 1 Pinney, Wis., 644. 

Gribble vs. Pioneer Press, 34 Minn. 342, 343. 

Bewnett vs. JJ. S., 86 Fed. 2d 475. 
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While indictment was a complete nullity, yet counsel 
for appellant made no effort to offer any defense, and in 
fact helped the government railroad appellant to federal 
prison. j 

Counsel, a paid attorney, would be held as guilty upon 
mail fraud if he were tried, if matter of correspondence 
was only thing necessary to establish fraud. j 

“Extract from letter from counsel May 20, 1948, 
quote: In order for me to send you the shirt and tie 
you requested it will be necessary for you to file a 
formal request with the Captain of the Guard; un¬ 
quote: appellant paid $6.00 for tie, shirt, and under¬ 
wear. 

Up to Sept. 10, 1948, this order has never been 
delivered by mail, and sum of $6.00 has never been 
returned; this is even a longer time for an unfilled 
order than indictment charges appellant.” 


Counsel for appellant never examined a single exhibit, 
nor objected to a single exhibit introduced by the govern¬ 
ment with exception of one letter purported to be from 
Frank B. Green, Washington, D. C., which letter was not 
mentioned in indictment. 

Counsel for appellant went into a huddle with Trial 
Judge no less than four or five times; their talk was never 
heard by trial jury. 

If government erred in counts one and three, trial jury 
should have heard all the statements and evidence to this 
effect. If error was made in counts-one and three, then 
error existed in all six counts of the indictment, as same 
witness appeared before grand jury on all six counts; 


Vernon vs. JJ. S., 146 Fed. 121 (C. C. A. 8, 1906). 
People vs. Bennett, 49 N. Y. 135 (1872). 

U. S. vs. McKenzie, 35 Fed. 826 (1887). ! 

JJ. S. vs. Stark, 6 F. R. D. 43 (Aug. 20, 1946) t 


i 


l 
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XL 

No Jurisdiction. 

Trial Court in case at bar has never had valid jurisdic¬ 
tion over appellant, as said appellant was arrested in 
Philadelphia, Pa., without warrant of arrest and without 
a search warrant, and, illegally and unlawfully brought to 
Washington, D. C., under name of Emmet H. Bozel, when 
there existed no indictment in Washington, D. C., at such 
time of said removal, February 25, 1948. 

1. No warrant of arrest; no warrant of search and seiz¬ 
ure, on date of arrest. 

McNabb vs. U. S., 63 S. Ct. 605, 612. 

2. Not allowed counsel upon order of removal, nor at 
hearing before U. S. Commissioner in Philadelphia, Pa. 

In re Bowner, 151 U. S. 242. 

3. No indictment existed in February 1948, in District 
Court of United States, for District of Columbia for Em¬ 
met H. BozeL 

4. Name of appellant is Emmett H. Bozell; no such name 
appeared upon any purported order of removal, or upon 
any purported commitment to District Jail, Washington, 
D. C. 

No such name appears upon any indictment; judgment; 
or commitment; prior to trial, on date of trial, or at time 
this Brief is printed. 

5. Appellant was never taken before any United States 
Commissioner at Washington, D. C., in direct conflict with 
Supreme Court ruling in McNabb vs. U. S 63 S. Ct. 605. 

It must be remembered there existed no indictment, 
necessary for valid removal, and necessary for valid juris¬ 
diction by Trial Court of appellant. As already stated 
there existed no warrant of arrest at Philadelphia, Pa.; 
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under what federal law could Trial Court claim jurisdic¬ 
tion at Washington, D. C., over appellant on February 25,i 
1948, when no indictment ever existed until over two 
months later, and, how could a valid commitment to Dis J 
trict Jail exist, without appellant having been taken be¬ 
fore U. S. Commissioner at Washington, D. C. 

;• i 

McNabb vs. U. S., 63 S. Ct. 605. j 

! 

xn. ! 

i 

Fatal error of trial court in allowing admission of testir 
mony of two government witnesses Mr. Summerford and 
Mr. Gullikson [App. p. 6] on grounds these two witnesses 
were not introduced to jury panel at beginning of trial. 

Said two witnesses were not called by subpoenas as wit¬ 
nesses, until after trial was half over; called at court’s re¬ 
cess for lunch, and used as witnesses on resumption of the 
court, date of trial. 

CONCLUSION. 

It is respectfully submitted that there should never have 
existed a criminal indictment in this case; that indictment 
should have been dismissed upon motion of appellant. 

That case of Buford Nessler vs. Emmett H. Bozell , N6. 
475, Court of Common Pleas No. 3, March 3,1948, Philadel¬ 
phia, Pa., is the same kind of civil action case, as govern¬ 
ment has illegally and unlawfully sentenced the appellant 
to federal prison under criminal action purporting mail 
fraud, when in truth and in fact the mail fraud statute, 
Sec. 338, Title 18 U. S. C. A. had no jurisdiction over 
any purported business of appellant, in which orders were 
accepted for future delivery over Western Union inter¬ 
state communications exclusively by wire, which business 
is under jurisdiction of Federal Communications Commis¬ 
sion, and not postal laws. 

Purported mailing of letters and post card, did not cause 
any person, firm, or corporation named in the six coupt 
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indictment, to send appellant any letters or any orders, or 
any money, by use of the United States mails, directly or 
indirectly. 

Appellant received nothing by mail; and neither did he 
cause any mails to be used by anyone named in indict¬ 
ment. 

Warfield vs. U. S., 36 F. 2d 903 (C. C. A. 5). 

Merrill vs. U. S., 95 F. 2d 669 (C. C. A. 9). 

Brady vs. U. S., 24 F. 2d 405 (C. C. A. 10). 

Estep vs. U. S., 140 F. 2d 40 (C. C. A. 10). 

If orders for future delivery of merchandise were sent 
or received by Western Union, and delivery, was to be 
made by freight, this is no business of the Post Office De¬ 
partment; such department has no jurisdiction over manu¬ 
factured products in interstate commerce. 

Proof that no scheme existed is the fact that appellant 
was still conducting business at time of illegal arrest with¬ 
out warrant, and, would have filled all such purported or¬ 
ders, or would have refunded all money sent by Western 
Union. 

If appellant was willing to settle a fifteen hundred dol¬ 
lar order by wire, which was done by civil action in case of 
Nessler vs. Bozell, he certainly would have settled all pur¬ 
ported orders as set forth by implication in void indict¬ 
ment, which at trial was alleged to amount to less than 
three hundred dollars. 

Respectfully submitted, 

Emmett H. Bozell, 

Appellant , Pro Se. 
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SUPPLEMENT. 

_ ! 

DISTRICT COURT OF THE UNITED STATES FOR THE 

i 

DISTRICT OF COLUMBIA. 

No. 3368. I 

i 

Emmett H. Bozell, Petitioner, 
vs. 

i 

United States of America, Respondent. 

i 

Petition for a Writ of Habeas Corpus. 

i 

Comes now Emmett H. Bozell, hereinafter called peti¬ 
tioner, states and avers that he is being illegally detained 
by the United States of America, by unlawful confinement 
in the District Jail, at Washington, D. C., within jurisdic¬ 
tion of this Honorable Court. 

Petitioner prays for immediate release from such un¬ 
lawful custody of the United States of America, hereinaf¬ 
ter called Respondent, and, sets out following grounds for 
his release from such illegal and unlawful custody. 


Not Named in Indictment. 

i 

Respondent is illegally holding your petitioner in cus¬ 
tody at the District Jail, Washington, D. C., under indict¬ 
ment Number 414-48 criminal, returned by a federal grand 
jury as No. 250-48, January Term, 1948, which is null and 
void, as same does not contain the true and correct name 
of the petitioner. 

Indictment reads Emmet H. Bozel, alias J. Randolph 
Sterling, while the true name of petitioner is Emmett H. 
Bozell, full name being Emmett Haydon Bozell. 
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[ii] 


Indictment Is Null and Void. 


Petitioner can not be held under a void indictment as 
said numbered indictment does not state any act committed 
by the petitioner, in violation of mail fraud statute Sec. 
338, Title 18 U. S. C. A. 

Indictment lists six counts, but none of which shows any 
crime committed by petitioner with parties named in each 
of the six counts. It would be impossible for petitioner 
to be placed on trial April 27, 1948, or any other date, 
upon a null and void indictment. 

Upon such an indictment petitioner could not properly 
defend himself at trial, as indictment fails to inform him 
with nature of crime alleged with parties government has 
named in said indictment. 

Omission in indictment is fatal, as no character of fraud 
is mentioned with or thru any of the six counts listed, and 
authorities from Blackstone down, all hold that fraud is 
never presumed, but must be an existing fact. The Supreme 
Court in Hagner vs. United States, 52 Sup. Ct. 417, that 
defendant must be informed of all charges of fraud, in 
order to prepare a defense. 

Merrill vs. U. S., 95 Fed. 2d 669. 

Rude vs. U. S., 74 Fed. 2d 673. 

Beck vs. U. S., 33 Fed. 2d 903. 

U. S. vs. Carpenter, 44 Fed. Supp. 654. 

[ni] 

No Fbaud Shown in Indictment. 

As proof on mail fraud cases, the government is required 
to prove that defendant mailed or caused to be mailed, the 
letters and post card named. Circumstantial evidence can 
not be used, as ruled by Fifth Circuit Court in Warfield vs. 
U. S., 36 Fed. 2d 903.’ 

Indictment fails to show contents, or the post mark, of 
such letters and post card alleged to have been mailed by 
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petitioner, and fails to give any Washington, D. C., ad- | 
dress of the purported sender. An allegation without proof 
is no better than proof without an allegation. 

Second requirement on mail fraud cases, is to show ac- i 
tual fraud as having been committed by use of the mails I 
by petitioner, in order to prove scheme existed. 

Indictment fails to show any scheme to defraud parties j 
named in all six counts; and fails to prove any fraud! 
existed at time parties received such correspondence, asj 
held in Merrill vs. TJ. S., 95 Fed. 2d 669, by Ninth Circuit 
Court. I 

No fraud having been shown by the indictment in con¬ 
nection with use of mails, the indictment is null and void, 
and Trial Court has no jurisdiction to place petitioner on 
trial, and the Respondent no authority in law to hold peti-j 
tioner in custody. 

Whealton vs. TJ. S., 113 Fed. 2d 710. 

Beck vs. TJ. S., 33 Fed. 903. 

Rude vs. U. S., 74 Fed. 2d 673. 

Shreve vs. TJ. S., 103 Fed. 2d 796. 

TJ. S. vs. McNamara 91 Fed. 2d 986. 

[IV] I 

_ i 

No Jurisdiction Over Wire Communications. 

Omission in indictment to show any fraud by use of the 
United States mails, is because there was no fraud com¬ 
mitted. 

Mail fraud statute such as Sec. 338 of Title 18 U. S. C. AJ, 
has no jurisdiction over business conducted over interstate 
wire communications. 

Diamond vs* TJ. S. y 108 Fed. 2d 859, 860. 

Weiss , et al., vs. TJ. S. f 60 S. Ct. 269. 

Goldstein vs. TJ. S., 62 S. Ct. 1000. 

Goldstein vs. TJ. S., 62 S. Ct. 89. 

Sec. 605, 47th U. S. C .A. 
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Tine Federal Communications Commission has full jur¬ 
isdiction over all interstate wire communications and not 
the Post Office Department, and not Sec. 338 of Title 18 
TJ. S. C. A. 

The prosecution has illegally drawn up indictment cover¬ 
ing use of mails whereas business conducted by Western 
Union Telegraph Company and Bell Telephone Company 
in interstate communications is not a crime. 

m 

Held in Unlawful Custody. 

The Constitution under Amendment Four protects 
against unlawful arrest and unlawful search and seizure. 

Petitioner was illegally arrested in Philadelphia, Pa., by 
two postal inspectors, and placed under arrest, without 
warrant of arrest, or warrant of search and seizure. 

The arrest, search and seizure being illegal, can not be 
made legal by any proceedings thereafter had, as peti¬ 
tioner has never been released since arrest, without war¬ 
rant. 

Petitioner was arrested in his Hotel room at 330 South 
11th Street, Philadelphia, Pa., Hotel Gladstone, Room 60D, 
and the U. S. Commissioner at Philadelphia, Pa., had 
never issued a warrant of arrest nor a search warrant 
for search and seizure. 

U. S. vs. Thompson, 113 Fed. 2d 643. 

SHverthorn Lumber Co. vs. U. S., 40 S. Ct. 182. 

Weeks vs. U. S ., 34 S. Ct. 341. 

Brandeis and Warren, 4 Harv. L. R. 193, 199. 

Amendment Four. 


[IV] 

Prays Writ Issue Forthwith. 

Petitioner prays writ of Habeas Corpus issue under seal 
of this Honorable Court, and after hearing of this cau^e, 
Respondent ordered to release petitioner from custody. 
And petitioner will ever pray. 

Emmett H. Bozell, 

No. 200 19th St., S. E., j 
Petitioner. 

Issuance of Writ Denied. 

Goldsborough, J. 

4/16/48 * 

| 

City of Washington, 

District of Columbia, ss.: 

Emmett H. Bozell, being duly sworn according to lato, 
deposes and says that he is the “petitioner” in the at¬ 
tached petition for Writ of Habeas Corpus, that he knows 
contents thereof, and statements made are true as far hs 
he knows, and such matter based on information and be¬ 
lief he verily believes to be true. 

Emmett H. Bozell, 

Petitioner, j 

i 

Subscribed and sworn to before me a Notary Public, 
in and for the City of Washington, District 6f 
Columbia, this 15th day of April, 1948, A. D., at 
Washington, D. C. 

Geo. E. Stokes, 

Notary Public .j 


[Notarial Seal] 
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United States Court of Appeals 


FOB THE DlSTBICT OF COLUMBIA. ClBCUIT. 


No. 9917. 


Em:met H. Bozel, Appellant , 
vs. 

United States of Amebica, Appellee . 


Appeal From the District Court of the United States for 
the District of Columbia [Now the United States Dis¬ 
trict Court for the District of Columbia]. 


JOINT APPENDIX. 

i 


B Filed July 2, 1948 

i 

Notice of Appeal 

Emmett H. Bozell, 200 19th Street, S. E., Washington, 
D. C., none—Appeal to be in proper person, Offense Vio. 
Sec. 338, Title 18, U. S. Code. Date of judgment June 30, 
1948. Brief description of judgment or sentence 1 to 3 
years on counts 2, 4, 5 and 6. Name of prison where notv 
confined, if not on bail District Jail, Washington, D. C. j 
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I, the above-named appellant, hereby appeal to the Court 
of Appeals of the District of Columbia from the judgment 
above-mentioned on the grounds set forth below. 

Emmett H. Bozell, 

Appellant. 
Appeal in proper person, 
Attorney for Appellant. 

Date July 2, 1948. 


1 Filed in Open Court Apr 5 1948 

Indictment. 

DISTRICT COURT OF THE UNITED STATES FOR THE 
DISTRICT OF COLUMBIA. 

Holding a Criminal Term 
January Term, 1948 
The United States of America, 

v. 

Emmet H. Bozel, alias J. Randolph Sterling. 

Criminal No. 41448. 

Grand Jury No. 25048. 

Vio. Sec. 338, Title 18, U. S. Code. 

The Grand Jury charges: 

During the period from about November 18, 1947 and 
continuing to about December 27, 1947, within the District 
of Columbia, Emmet H. Bozel, alias J. Randolph Sterling, 
devised and intended to devise a scheme and artifice to 
defraud various individuals advertising in the “wanted 
to buy” advertisements appearing in the Billboard, a 
weekly magazine, and to obtain money and property by 
means of the following false and fraudulent pretenses, rep¬ 
resentations and promises, well knowing at the time that 
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the pretences, representations and promises were false 
when made: 

That he was engaged in the selling and purchasing of 
merchandise and also conducted an export and import 1 
business; that he was the owner of and had on hand the 
items which they sought to purchase; and that upon the re¬ 
ceipt of the purchase price or a deposit upon the item 
he would forward to them for their inspection the particu¬ 
lar item sought: 

First Count: 

j 

On or about December 5, 1947, within the District of 
Columbia, Emmet H. Bozel, alias J. Randolph Sterling, 
for the purpose of executing the aforesaid scheme andj 
artifice, and attempting to do so, placed and caused to be 
placed, in an authorized depository for mail matter a postal 
card addressed to Dr. W. P. Taylor, Monongahela, Penn¬ 
sylvania, to be sent and delivered by the Post Office De-j 
partment of the United States. 

2 Second Count: 

On or about December 6, 1947, within the District of 
Columbia, Emmet H. Bozel, alias J. Randolph Sterling, 
for the purpose of executing the aforesaid scheme and arti¬ 
fice, and attempting to do so, placed and caused to be 
placed, in an authorized depository for mail matter & 
letter addressed to Ed Roberson, Cocoa Cola Bottling Co., 
Columbia, Mo., to be sent and delivered by the Post Office 
Department of the United States. 

Third Count: j. 

On or about December 8, 1947, within the District of Co¬ 
lumbia, Emmet H. Bozel, alias J. Randolph Sterling, for 
the purpose of executing the aforesaid scheme and artifice, 
and attempting to do so, placed and caused to be placed, 
in an authorized depository for mail matter a letter ad¬ 
dressed to J. W. Jernigan, Box 5104, College Station ? 
Raleigh, North Carolina, to be sent and delivered by the 
Post Office Department of the United States. 


i 

i 
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Fourth Count: 

On or about December 11, 1947, within the District of 
Columbia, Emmet H. Bozel, alias J. Randolph Sterling, for 
the purpose of executing the aforesaid scheme and artifice, 
and attempting to do so, placed and caused to be placed, 
in an authorized depository for mail matter a letter ad¬ 
dressed to Film Service, Box 98, Gassaway, West Virginia, 
to be sent and delivered by the Post Office Department of 
the United States. 


Fifth Count: 

On or about December 22, 1947, within the District of 
Columbia, Emmet H. Bozel, alias J. Randolph Sterling, 
for the purpose of executing the aforesaid scheme and 
artifice, and attempting to do so, placed and caused to be 
placed, in an authorized depository for mail matter a 
letter addressed to C. C. Collins, Camdenton, Mo., to be 
sent and delivered by the Post Office Department of the 
United States. 


Sixth Count: 

On or about December 22, 1947, within the District of 
Columbia, Emmet H. Bozel, alias J. Randolph Sterling, 
for the purpose of executing the aforesaid scheme and arti¬ 
fice, and attempting to do so, placed and caused to be 
3 placed, in an authorized depository for mail matter 
a letter addressed to Herman Kramm, 244 So. Mill- 
vale Ave., Pittsburgh, Penn., to be sent and delivered by 
the Post Office Department of the United States. 

George Morris Fay, 

Attorney of the United States in 
and for the District of Columbia. 

A True Bill: 


Theodore Lang, 
Foreman. 

• • t i 




5 ' Filed Apr 21 1948 

! 

Motion to Postpone Date for TriaL 

I 

Comes now Emmett H. Bozell defendant in case 414-48 
set for trial date as of April 27, 1948, motions this very 
Honorable Court to postpone date of trial until August- 
Term of Court 1948, due to case 414-48 being appealed to 
United States Circuit Courtof Appeals for District of 
Columbia. 

Defendant filed a writ of Habeas Corpus that he was 
illegally held in the District Jail upon a void indictment 
etc., which writ was denied on April 16, 1948 and defend¬ 
ant on April 19th 1948 filed Notice of Appeal to 

6 above named Circuit Court of Appeals upon said 
Writ of Habeas Corpus No. 3368. 

Trial of this cause can not be had until ruling and de¬ 
cision had before and by said Circuit Court, and by time 
transcript etc. sent up and case heard, would be not before 
August 1, 1948. j 

Respectfully submitted, 

Emmett H. Bozell, I 
Defendant, j 
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Filed May 24 1948 

Motion to Dismiss. 


Comes now the defendant, Emmett H. Bozell, by his at¬ 
torney, Thomas W. Collins, and moves the Court to dis¬ 
miss the indictment in the above-entitled case and for 
grounds therefore states as follows: 


1. The indictment does not state facts sufficient to con¬ 
stitute an offense against the United States. 

2. The indictment is vague, indefinite and uncertain as 

to any subject matter involved. j 

3. The indictment is vague, indefinite and uncertain as 
to any scheme or artifice involved. 
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6 

4. The indictment is so lacking in particulars that it 
makes it impossible for this defendant to properly prepare 
a defense to the so-called charges. 

5. The indictment names as defendant one Emmet H. 
Bozel whereas this defendant’s true name is Emmett H. 
BozelL 

Respectfully submitted, 

Thomas W. Collins, 

600 F Street, N. W., 

Attorney for defendant. 

11 Filed Jun 25 1948 

Motion for New Trial. 

Comes now the defendant. Emmet H. Bozel, and moves 
the Court to grant him a new trial and for grounds there¬ 
fore states as follows: 

1. The Court erred in refusing to dismiss the indictment 
on the grounds it was vague, indefinite and uncertain. 

2. The Court erred in dismissing the first count of in¬ 
dictment over objection of defendant. 

3. The Court erred in sustaining objections to questions 
addressed to the witness Raymond Thayer. 

4. The Court erred in admitting the testimony of Mr. 
Summerford and Mr. Gullikson, handwriting experts, on 
the ground that these witnesses were not introduced to 
panel at beginning of trial. 

5. The Court erred in admitting government exhibit 
No. 14 (letter from Emmett H. Bozell to Frank B. Green). 
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6. And for such other and further reasons as may be 
called to the attention of the Court upon hearing of this 
motion. 

Respectfully submitted, 

Thomas W. Coijjns, 

Attorney for defendant , 

600 F Street, N. W., | 

Washington, D. C.,—Na. 1096. 

Order Denying Motion for New TriaL 

12 DISTRICT COURT OP THE UNITED STATES FOR THE 

DISTRICT OP COLUMBIA. 

Wednesday, June 30, 1948 

i 

The Court resumes its session pursuant to adjourn¬ 
ment : Hon. Richmond B. Keech, presiding: 

United States, 

• i 

vs. I 

i 

Emmet H. Bozel, alias J. Randolph Sterling. 

Criminal No. 414-48. 

Charged with Vio. Sec. 338, Title 18, U. S. Code. 

Come as well the Attorney of the United States, as the 
defendant in proper person, and by his attorney, Thomas 
W. Collins, Esquire; and thereupon the defendant’s mo¬ 
tion for a new trial, coming on to be heard, after argument 
by the counsel, is by the Court denied. 
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13 Judgment. 

DISTRICT COURT OF THE UNITED STATES FOR THE 
DISTRICT OF COLUMBIA. 

Wednesday, June 30, 1948. 

The Court resumes its session pursuant to adjournment: 
Horn Richmond B. Keech, presiding. 

United States, 
vs. 

Emmet H. Bozel, alias J. Randolph Sterling. 

Criminal No. 414-48. 

Charged with Vio. Sec. 338, Title 18, U. S. Code. 

Come as well the Attorney of the United States, as the 
defendant in proper person, and by his attorney, Thomas 
W. Collins, Esquire; and thereupon it is demanded of the 
defendant what further he has to say why the 
sentence of the law should not be pronounced against 
him and he says nothing except as he has already 
said; whereupon it is considered by the Court that, for 
his, said offense, the said defendant be committed to the 
custody of the Attorney General or his authorized repre¬ 
sentative for imprisonment for a period of One (1) year 
to Three (3) years on each of County Two, Four, Five and 
Six, said sentence by the counts of the indictment to run 
consecutively; and thereupon said defendant is remanded 
to the Washington Asylum and Jail. 
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©mteb States! Court of appeals 

FOB THE DISTRICT OF COLUMBIA CIRCUIT 


- ■ — ■ . . .. 

No. 9917 ! 


Emmet H. Bozel, appellant 

v. 

United States of America, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


counterstatement of the case 

Appellant was convicted under counts two, four, five and 
six of an indictment charging use of the mails in execution 
of a scheme to obtain money and property by false and 
fraudulent pretenses, representations, and promises. 

Under count two it was shown that Ed Roberson, of 
Columbia, Mo., in response to his advertisement in Billboard 
magazine for an air calliope, received a letter, signed “Em¬ 
met H. Bozel’* of 812 Fifth Street, N. W., Washington, 
D. C., and dated December 6, 1947 (Tr. 16). In it Bozel 
offered Roberson an air calliope valued at $1,000.00, to¬ 
gether with a special trailer valued at $275.00, both for a 
total of $200.00 (Tr. 96). When Roberson ignored the offer, 
he received another letter from the same writer, dated De- 


(1) 
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cember 16, 1947, lowering the price to $100.00 if the money 
were sent by return wire (Tr. 20, 98). 

Under count four evidence was offered to establish that 
Raymond E. Thayer of Gassaway, W. Va., received a letter 
from one Emmet H. Bozel, Mission Building, 812 Fifth 
Street, N. W., Washington, D. C., in reply to an advertise¬ 
ment inserted by Thayer in Billboard magazine for 16 mm. 
films (Tr. 23). This letter of December 11, 1947, repre¬ 
sented that Bozel had recently purchased various items of 
movie equipment and reels, costing him over $1,600.00 cash. 
Because of an injury to his feet, the writer would * 1 sacri¬ 
fice” all for only $196.00, money order or cash alone being 
acceptable (Tr. 99). In a second letter of December 13, 
1947, Bozel stated the terms of sale were $47.00 in advance, 
balance after delivery, remittance of which Thayer must 
make immediately. Delivery of the goods was promised 
within two or three days (Tr. 102). Although Thayer at 
once wired Bozel the $47.00 deposit demanded, he heard 
nothing further from Bozel (Tr. 27-28). 

Under the allegations of count five evidence was produced 
that C. C. Collins of Camdenton, Mo., having advertised in 
Billboard magazine for a Gibson tenor banjo, Florentine 
model, received by special delivery a response signed “J. 
Randolph Sterling”, of 1825 G Street, N. W., Washington, 
D. C., and dated December 22,1947 (Tr. 31,106). The writer 
offered a brand-new model for $22.00, with a chromatic har¬ 
monica free, provided the full price were wired immediately. 
When Collins did not act on the offer, he received a follow¬ 
up letter by special delivery, dated December 27,1947, from 
the same writer (Tr. 33). Thereupon, Collins wired the 
requested purchase price, received from J. Randolph 
Sterling a reply acknowledging receipt of the money and 
promising immediate parcel post delivery, and then neither 
heard nor received anything further from appellant (Tr. 
37, 109). 

Under count six it was proved that a Herman Kramm of 
Pittsburgh advertised in Billboard magazine for golf ball 
slot machines. In response he received a letter dated 
December 22, 1947, from “J. Randolph Sterling” of 1825 
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G Street, N. W., Washington, D. C., in which the writer ad¬ 
vised that he had seven of the desired machines in stock 
which he would sacrifice for $35.00 each (Tr. 42, 110). 
Shipment was promised in four or five days; terms to be 
one-third cash. The deadline for acceptance was Christmas, 
as otherwise the machines were to go on a South American 
shipment of the writer’s (Tr. 110-111). On wiring the 
money Kramm received a telegram acknowledgingits receipt 
and advising the machines had reached Chicago and would 
arrive December 27th or 29th (Tr. 42, 111-112). That was 
the last Kramm ever heard either of Randolph or the ship¬ 
ment. | 

In his letter to Thayer, Bozel represented that he had been 
in the amusement and theatrical business 28 years; had man¬ 
ufactured 200 reels daily in Washington; had a film rental 
business extending from New York to Louisiana; and w&s 
past or present owner of nine film corporations (Tr. 103). 

The letters to both Collins and Kramm had the following 
letterhead: 

“Export—Import—South America, and all Countries 
J. Randolph Sterling, Amusement Supplies—Carnival 
and Park Rides—Wild Animals—Ponies and Horses— 
Slot Machines—Juke Boxes and Supplies, etc. 18$5 
G Street, N. W., Washington, D. C.” 

According to the testimony of the clerk of the Gospel 
Mission, 810-812 Fifth Street, N. W., appellant lived at that 
establishment, a charitable institution, from November 17 
through November 22 of 1947 and from December 4 to De¬ 
cember 14 of 1947 (Tr. 47-48). The operator of a hotel at 
1825 G Street, N. W., stated that appellant lived at his hotel 
from December 19 to December 29,1947 (Tr. 55-56). It \yill 
be recalled that the letters previously referred to bore dates 
of December 6,11,13, 22, and 27,1947. To the knowledge of 
the hotel owner and Mission clerk appellant had no business 
at either the Fifth Street or G Street address. 

A former acquaintance of appellant’s, named Green, re¬ 
lated that Bozel, whom he had known in the 1930’s, had 
visited him at his Washington home on November 16,1947. 
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In the course of the conversation with Green, Bozel men¬ 
tioned the possibility of obtaining a job as a watchman. 
He appeared to have recently arrived in Washington, stated 
he had not yet “located,” room rates being rather high, and 
he failed to mention being in any business (Tr. 65-66). 

After a comparison of the handwriting on the aforemen¬ 
tioned letters, signed either 11 Emmet H. Bozel” or “J. 
Randolph Sterling”, with admitted specimens of appellant’s 
handwriting on various motions in this case, Albert Somer- 
ford and Ira Gullickson gave their opinions as handwriting 
experts that all were written by the same individual (Tr. 
82, 91). 

Count three of the indictment had been dismissed with 
leave of court before trial, the defendant having no objec¬ 
tion. Count one was dismissed also, but over the objection 
that in count one it was the Harvey, and not the Billboard, 
magazine that was involved (Tr. 4-5). 

The two handwriting experts had not been introduced to 
the jury panel at the outset of the trial; before they were 
permitted to testify, however, the two witnesses appeared 
before the jurors, who indicated that they did not know 
them. 

Defendant rested without presenting any evidence. 

STATUTES AND RULES INVOLVED 

Act of Mar. 3, 1911, C. 231, § 289, 36 Stat. 1167, U. S. C. 

Title 18, § 556. 

No indictment found and presented by a grand jury in 
any district or other court of the United States shall be 
deemed insufficient, nor shall the trial, judgment, or other 
proceeding thereon be affected by reason of any defect or 
imperfection in matter of form only, which shall not tend 
to the prejudice of the defendant. 

Federal Rules of Criminal Procedure, Rule 12, (b). 

(2) Defense and Objections Which Must Be Raised. De¬ 
fenses and objections based on defects ... in the indict¬ 
ment . . . may be raised only by motion before trial. 

• •••••• 
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(3) Time of Making Motion. The motion shall be made 
before the plea is entered, but the court may permit it to 
be made within a reasonable time thereafter. 


SUMMARY OF ARGUMENT 


The motion for a judgment of acquittal, based on the 
vagueness, indefiniteness, and uncertainty of the indict¬ 
ment, was properly denied. The indictment clearly stated 
the nature of the scheme or artifice, and described the acts 
done in pursuance of such scheme or artifice by specifying 
the place and date of mailing, the object mailed, and the 
name and address of each sendee. 

11 ! 

It was unnecessary to allege in the indictment that orders 
were received by means of the mails because the receipt of 
money and the success of the scheme are not elements of 
the offense. 

m | 

The purported misnomer of the appellant in the indict¬ 
ment was not a fatal error. Misnomer is a defect of form, 
not of substance, which was waived by appellant’s general 
plea to the indictment. 

IV | 

The trial court did not abuse its discretion in granting 
leave to dismiss counts one and three. The dismissal of 
count one did not prejudice appellant, the objection being 
only that the proof would show a different scheme than al¬ 
leged in the indictment. As to count three, appellant raised 
no objection to its dismissal. 


Appellant’s claim of illegal arrest and removal is un¬ 
supported by the evidence. As a matter of law, an illegal 
arrest and removal will not deprive the court of jurisdic¬ 
tion when the question is not raised until after conviction. 




6 


VI 

There is no evidence in the record of perjured testimony. 

vn 

Appellant was represented by competent counsel at the 
trial. 

vm 

There is sufficient evidence of fraud to support the ver¬ 
dict. There was proof of use of an alias, of offers of un¬ 
usual articles of merchandise at ridiculously low prices, of 
misrepresentations of business engaged in by appellant and 
of ownership of articles offered, and of money received 
on the strength of promises which were never fulfilled. 

IX 

The maximum sentence for a violation of the Mail Fraud 
statute is five years; as appellant was convicted of four 
separate and distinct violations, a sentence of one to three 
years on each count, to run consecutively was not invalid. 

ARGUMENT 

I 

The motion for a judgment of acquittal, based on the vague¬ 
ness, indefiniteness, and uncertainty of the indictment, was 
properly denied. The indictment clearly stated the nature of 
the scheme or artifice, and described the acts done in pursuance 
of such scheme or artifice by specifying the place and date of 
mailing, the object mailed, and the name and address of each 
sendee. 

The general requirements of an indictment are prescribed 
by Rule 7(c) of the Federal Rules of Criminal Procedure: 

“Nature and Contents. The indictment or the informa¬ 
tion shall be a plain, concise and definite written statement 
of the essential facts constituting the offense charged .. .” 

A collation of a representative portion of the indictment 
(Jt. App. 23) and Form 3, set out as illustrating the mean¬ 
ing of the above rule, reveals a striking similarity. 
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(Form 3) 

j 

Prior to the — day of-19—, and continuing to the 

— day of-19—, the defendants • • • devised and 

intended to devise a scheme and artifice to defraud pur¬ 
chasers of stock of XY Company, a California Corporation, 
and to obtain money and property by means of the follow¬ 
ing false and fraudulent pretenses, representations and 
promises, well knowing at the time that the pretenses, rep+ 
resentations and promises would be false when made: That 
the XY Company owned a mine at or near San Bernardino^ 
California; that the mine was in actual operation; that gold 
ore was being obtained at the mine and sold at a profit ; 
that the warrant earnings of the company would be sufficient 
to pay dividends on its stock at the rate of six per cent per 
annum. j 

On the — day of-19—, in the-District 

of-, the defendants for the purpose of execut¬ 

ing the aforesaid scheme and artifices and attempting to 
do so, caused to be placed in an authorized depository for 
mail matter—a letter addressed to Mrs. Mary Brown, 
110 Main Street, Stockton, California, to be sent and de¬ 
livered by the Post Office Department of the United States. 

j 

(Indictment of Bozel) 

During the period from about November 18, 1947, and 
continuing to about December 27,1947, the defendant * • I • 
devised and intended to devise a scheme and artifice to 
defraud various individuals advertising in the 1 * wanted 
to buy” advertisements appearing in the Billboard , a weekly 
magazine, and to obtain money and property by means of 
the following false and fraudulent pretenses, representa¬ 
tions and promises, well knowing at the time that the 
pretenses, representations and promises would be false 
when made: That he was engaged in the selling and pur¬ 
chasing of merchandise and also conducted an export and 
import business; that he was the owner of and had on hand 
the items which they sought to purchase; and that upon 
the receipt of the purchase price or a deposit upon the 
item he would forward to them for their inspection the 
particular item sought: j 

Second Count: 

On or about December 5, 1947, within the District of 
Columbia, Emmet H. Bozel • • • for the purpose of 
executing the aforesaid scheme • • • and artince and 
attempting to do so, placed and caused to be placed, in an 
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authorized depository for mail matter a letter addressed 
to Ed Roberson, Cocoa-Cola Bottling Company, Columbia, 
Missouri, to be sent and delivered by the Post Office Depart¬ 
ment of the United States. 

The indictment informs the defendant of three definite 
misrepresentations of fact: (1) that he was in the business 
of selling and purchasing merchandise; (2) that he con¬ 
ducted an export and import business; (3) that he was the 
owner of and had on hand items readers of Billboard sought 
to purchase. In addition, it relates the type of false promise 
he is alleged to have made as part of the scheme, viz., that 
on receipt of purchase price or money he will forward the 
items for inspection. He is also given notice of what he 
was alleged to have mailed, when and where he mailed it, 
and to whom. 

As was said of the indictment in Busch v. United States, 
8 Cir., 52 Fed. 2nd 79, 82, the indictment here * 1 states the 
essential elements of the offense, not merely in the general 
words of the statute, but with reasonable particularity of 
act, intent, time, place and circumstance, so that it apprised 
the defendants with reasonable certainty of the nature of 
the accusation against them, so as to enable them to prepare 
their defense.’’ 

To have set out the letter verbatim or a description of 
its contents would have been the only other detail possible. 
But 4 4 since the contents of the letter did not touch the pith 
of the crime itself,” the failure to set out the tenor of the 
letters does not render the indictment fatally defective. 
Stumbo v. United States , 6 Cif., 90 Fed. 2nd 828, 832, Cert, 
denied , 302 U.S. 755. 

It is well settled that if the defendant is not sufficiently 
informed of the nature of the accusation, his remedy is to 
apply for a bill of particulars. Hewitt v. United States , 
8 Cir., 110 Fed. 2nd 1, 7; Wong Tai v. United States, 273 
U.S. 77, 82. Had the appellant so desired, he might have 
availed himself of that remedy in this case. 
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It was unnecessary to allege in the indictment that orders 
were received by means of the mails because the receipt of 
money and the success of the scheme are not elements of the 
offense. 


The gist of the offense is the use of the mails in further¬ 
ance of the fraudulent scheme. “If, as alleged, the mails 
were used in carrying out a fraudulent scheme, it was quite 
immaterial whether the scheme were successful or unsuc¬ 
cessful.’ ’ Baker v. United States, 8 Cir., 115 Fed. 2nd 533, 
538; Busch v. United States, supra, 82. Therefore, the 
point made that the indictment (App. Br. 6, 11) and the 
evidence (App. Br. 10, 16) fail to show either orders or 
remittances sent to appellant by mail, is without merit. Had 
the appellant never received a reply or order of any kind, 
he might still be convicted, as the offense is complete upon 
his placing the letter in the mail box in furtherance of the 
scheme devised. 

HI 


Hie purported misnomer of the appellant in the indictment 
was not a fatal error. i 

It is appellant’s position that the conviction is void be¬ 
cause it is based on an indictment which names the defend¬ 
ant as Emmet H. Bozel, whereas, according to the defend¬ 
ant, he is actually Emmett H. Bozell. 

The question of a purported variance in spelling between 
appellant’s name and that contained in the indictment was 
not raised before appellant, in proper person, had entered 
a plea of “Not Guilty” to the indictment (R. 4). When 
there is a defect in the indictment, other than that it fails 
to show jurisdiction in the court or to charge an offeiise, 
it must be made before a plea to the indictment is entered. 
Federal Rules of Criminal Procedure, Rule 12 (b) (2) ind 

(3). j 

Before the adoption of the new Federal Rules of Crimi¬ 
nal Procedure, misnomer of a defendant constituted grounds 
for what was known as a plea in abatement. “And so when 
a prisoner desired to raise any question as to the name 
under which he was charged in an indictment, he was com- 
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pelled when called upon to plead, distinctly to raise that 
question by a plea in abatement, stating his real name.” 
United States v. Fawcett , 3 Cir., 115 Fed. 2nd 765, 767. In 
the Fawcett case, the defendant had pleaded to an indict¬ 
ment which the court had permitted to be amended by the 
addition of an alias. It was held that, having been a matter 
for a plea in abatement, misnomer was a defect which ap¬ 
pellant had waived by his plea. The rule there laid down 
appears to be generally followed. See Anno ., 132 A.L.R. 
410, “Objection to Misnomer in Indictment.” 

That defects in matters of form only shall not be cause 
for reversal, is also provided by statute. Act of March 3, 
1911, C. 231, § 289, 36 Stat. 1167, U.S.C., Title 18, § 556. 

IV 

The trial court did not abuse its discretion in granting leave 
to dismiss counts one and three. 

Appellant’s sole objection to the dismissal of count one 
was that the evidence would show that it was the Harvey , not 
the Billboard , magazine involved (Tr. 4). The indictment 
had charged that the scheme related to answering advertise¬ 
ments in the Billboard magazine. At most, had evidence 
been introduced under count one, it would have shown a 
letter mailed pursuant to a different scheme. So far as the 
four counts on which appellant was convicted, it is not per¬ 
ceived how proof of a different scheme under a fifth count 
would have helped defendant establish his innocence on 
the four under which he was found guilty. Rather than 
prejudicing appellant, it is submitted the dismissal had the 
effect of helping him by eliminating a count, proof of which 
would have damaged him in the jurors’ eyes. In short, to 
establish a second fraudulent scheme would be to make more 
probable the existence of the first scheme and thereby to 
render a conviction on the four counts more, rather than 
less, likely. 


V 


Appellant’s claim of illegal arrest and removal is unsupported 
by the evidence. As a matter of law, an illegal arrest and re- 
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moval will not deprive the court of jurisdiction when the ques- j 
tion is not raised until after conviction. 

It is the position of the appellant that the trial court had j 
no jurisdiction over his person because he was “arrested 
in Philadelphia, Pa., without warrant of arrest and without | 
a search warrant, and illegally and unlawfully brought to I 
Washington, D. C., under name of Emmet H. Bozel, when 
there existed no indictment in Washington, D. C-, at such ! 
time of said removal” (App. Br. 24). 

As to the fact of such illegal arrest and removal, suffice 
it to say that there is no evidentiary basis for such assertion, 
and appellant refers to nothing in the record to validate his 
statement. 

And, were the facts as appellant stated, the court would 
still have jurisdiction, as the manner in which the defendant 
is brought before the court will not deprive it of jurisdic¬ 
tion. Sheehan v. Huff, 78 U.S. App. D.C. 391,142 Fed. 2nd 
81, Cert, denied, 233 U.S. 764. See also Albrecht v. United 
States, 273 U.S. 1. j 

VI 

There is no evidence in the record of perjured testimony. 

Appellant attempts to establish perjury on the part of 
witnesses produced in behalf of the Government, by his own 
statements in the brief. (App. Br. 19, 20). Had appellant 
contradicted the witnesses he accuses of perjury by taking 
the stand, the result would merely have been a conflict of 
testimony. When appellant’s “testimony” takes the form 
of assertions in his brief, it is submitted that there is not 
only no perjury, but no conflicting evidence. 

VII 

i 

i 

Appellant was represented by competent counsel at the trial 

To support the claim of incompetent counsel, appellant 
points to the fact that no defense was offered, his attorney 
had four or five bench conferences, and failed to examine 
or object to all but one exhibit. j 

The only point worthy of discussion, if factually true, is 
that counsel for appellant failed to examine or object to 
any exhibits, save one. 










12 


The record plainly belies appellant’s assertion. While 
the examination of exhibits by counsel is not generally a 
matter of record, not usually being accompanied by words, 
the transcript affirmatively shows that the defense attorney 
looked at Exhibit 2, a letter of Bozel’s to Roberson (Tr. 
18), as well as Exhibits 15, 16 and 17, samples of defend¬ 
ant’s handwriting (Tr. 81). He also successfully objected 
to the introduction of Exhibits 2 and 3 when first offered 
(Tr. 2). In fact, he objected not only to handwriting exhib¬ 
its 15,16 and 17 (Tr. 81), but to every exhibit offered except 
Exhibit 1 (Tr. 93). 

There is no reason to question the judgment of the trial 
judge who stated that defense counsel had acted with 1 ‘ dili¬ 
gence in this matter. ” (Tr. 147.) 

vm 

There is sufficient evidence of fraud to support the verdict 

As previously related in the Counterstatement of Case, 
appellant made false and misleading misrepresentation of 
a very definite character. He gave the persons whose ad¬ 
vertisements he answered, to understand that he owned a 
calliope, banjo, harmonica, seven golf ball slot machines, 
sundry movie equipment and many movie reels. There is 
no evidence that he owned a single article of those men¬ 
tioned. This owner, or former owner of nine corporations, 
was housed in a charitable institution, having previously 
remarked to an acquaintance, Green, about the high room 
rents. From his letterhead it would be reasonable to con¬ 
clude that he carried on a thriving enterprise, international 
in scope and ranging in the objects sold from wild animals 
to carnival rides, all at the given address of 1825 G Street, 
N. W”. In reality, he was a ten-day guest there. That he 
changed his name from Bozel to Sterling, that he urged 
an immediate cash deposit in every case, that he offered 
objects for such a small fraction of their value, that he just 
happened to have the articles, unusual though they were 
(e.g., calliope, tenor banjo, Gibson, Florentine model, seven 
golf ball slot machines), which advertisers in Billboard 




desired, are factors too incredible for even the most gullible 
to accept as mere coincidence. It can hardly be doubted, 
therefore, that his representations were false. 

As to his promises, in the three instances where he re+ 
ceived money on the assurance he would forward the mer¬ 
chandise, nothing more was ever heard from appellant. N 6 
explanation was ever offered the victim of why delivery wa^ 
not made. The only reasonable conclusion is that appellant 
never had the means nor the intention of carrying out his 
promises, and he so knew when he made them. 

It is submitted that the foregoing false representations 
and false promises, calculated as they were to induce the 
victims to part with their money, provided ample evidence 
of fraud to support the verdict 

i 

IX | 

The maximnin sentence for a violation of the Mail Fraud 
statute is five years; as appellant was convicted of four separate 
and distinct violations, a sentence of one to three years on each 
count, to run consecutively, was not invalid. 

The gist of the offense is the use of the mails in further¬ 
ance of the fraudulent scheme. Therefore each and every 
use is a separate offense, even though pursuant to the same 
scheme. 

In Mitchell v. United States , 10 Cir., 142 Fed. 2nd 480, 
481, consecutive sentences in a case similar to the instant 
one, were imposed. In upholding the sentences, the court 
said: 

! 

“It is, of course, true that an offense of continuing 
duration cannot be arbitrarily divided into separate 
and distinct offenses by the disposition of the prose¬ 
cutor and the grand jury to divide it into separate 
elements of time as was attempted in the Snow [120 
U. S. 274] and Braverman [317 U. S. 49] cases. But 
we have quite a different situation. The crimes! 
charged in each count constitute one continuous scheme 
to defraud; the same scheme is alleged in each count 
of the indictment, and the offense charged in each 
count has its genesis in the continuing scheme to de¬ 
fraud. But the gist and crux of the offense is the use 
of the mails in the execution of the scheme; it is the 
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use of the mails for the purpose of executing the 
scheme which gives the federal courts jurisdiction 
over the offense. Rosenberg v. United States, 10 Cir., 
120 Fed. 2nd 935. Furthermore, each separate use 
of the mails in the execution of the continuing scheme 
constitutes an offense against the laws of the United 
States, punishable under Section 215 of the Criminal 
Code. 

• • • • 

The plain distinction lies in the difference between 
one continuing offense which may be consummated 
by a single or plural act over a period of time, as in the 
Snow and Braverman cases, and an indictment which 
alleges a continuing scheme and artifice to defraud, 
which is made criminal under the law each and every 
time the mail is used in execution thereof, and only 
when and if the mails are use<L ,, 

What is said above as to each use being a separate offense 
is particularly true when the offenses set out in distinct 
counts, succeed in defrauding different victims of separate 
sums of money. See Becker v. United States, 9 Cir., 91 
Fed. 2nd 550, 551. In this case, the four letters were mailed 
to four different intended victims. As Mr. Justice Holmes 
said in Badders v. United States, 240 U. S. 391, 394, “There 
is no doubt that the law may make each putting of a letter 
into the post office a separate offense.” See also United 
States ex rel. Bernstein v. Hill, 3 Cir., 71 Fed. 2nd 159; 
Bozel v. United States, 6 Cir., 139 Fed. 2nd 153, 156. 
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CONCLUSION 

It is respectfully submitted that the appellant has not 
established any ground upon which this Court should 
reverse the Court below and, therefore, that the judgment 
and sentence should be affirmed. 

George Morris Fay, 

United States Attorney. 

i 

Joseph F. Lawless, 
Assistant United States Attorney. 

John D. Lane, 

Assistant United States Attorney j, 

Joseph A. Sommer, 
Assistant United States Attorney, 


j 
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ARGUMENT. 

L 

Perjury by Louis Lown, Government Witness. 

In Brief of Appellee [11, Article 6] the Appellee states 
the Record shows no evidence of perjured testimony. 

Examination of Supplemental Transcript clearly shows 
over six direct statements and answers given by govern¬ 
ment witness Louis Lowx, at trial of this case in the lower 
court on June 22, 1948, which is perjured testimony, and 
his entire testimony is impeached on grounds of perjury. 

Time element plays important parts in criminal cases 
throughout the United States, and many times the deciding 
factor in cases on appeal. In the present case at bar the 
time element as to acts done or alleged to have been done 
on December 14, 1947 by witness Lown, shows clearly this 
case should be reversed and appellant ordered released, on 
grounds of perjury at the trial. 

Witness Lown was alleged to be a “Hotel Clerk”, he 
stated at [49, 50] a Western Union money order was re¬ 
ceived on December 14, 1947 and was received by appel¬ 
lant on said date. 

At [49] he says quote: 

A. Yes, sir, I remember he received a money order. 

At [50]: 

Q. WTien did he leave there? 

A. The last night he stayed there was on the 14th of 
December. 

At [49]: 

Q. Do you recall where that was from? 

A. From some place in West Virginia, I believe. 

We now refer to testimony of another government wit¬ 
ness Feed Neal, of the Western Union Telegraph Com¬ 
pany of Washington, D. C. [60]; this witness states there 
was no money order sent by or cashed by Western Union on 
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December 14, 1947, but stated a money order was sent and 
cashed December 15,1947. 

Trial Judge caught this perjury, as at [60] he required 
witness Neal to repeat December 15, 1947, four separate 
times. Witness Neal was unable to identify that appellant 
had cashed any money order, or had ever received such a 
money order. No witness in the Record was produced as 
proof any such money order was ever delivered to ap¬ 
pellant. 

(1) Money order was not sent or delivered December 14 
so appellant could not have received it as stated by wit¬ 
ness Lown. 

(2) Witness said appellant was not there December 15, 
so appellant could not have received it December 15. 

(3) On December 15, appellant was residing at Atlantic 

Hotel, 90113th Street, N. W. j 

(4) Witness stated money order was from West Vir¬ 
ginia [49]; Western Union does not advise Hotel clerks 
where any money orders are from, and there is no such 
information on Western Union envelopes. 

(5) Witness at [49] stated: j 

A. Yes, I remember his receiving telegrams. 

i 

I 

There were no telegrams received by the appellant on De¬ 
cember 14, or any other date prior to December 14. Cer¬ 
tainly there is no telegrams in Record as appearing in in¬ 
dictment [Appendix App. Br. 2, 3, 4]. 

(6) Witness states [50] it came in the daytime; at [51] 
witness states he was just there at night, lines 6 and 7. 
Therefore if he was there only at night he would not know 
about purported order in daytime, and could not have given 
any order to anyone. 

(7) At [52] witness stated he did not open any tele¬ 
grams. Therefore admits his testimony as to the money 
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order being from West Virginia was perjury. Someone 
had told this witness to say West Virginia, in order to 
cover count four of the indictment. 

(8) Appellant never resided at any Hotel on 5th Street, 
N. W., in his life; no Hotel register in transcript of any 
signature of appellant. 

(9) Every statement made by Louis Lown was perjury, 
quote: 

“Regarding registration Atlantic Hotel, 90113th St., 
N. W. * * * you registered again December 15, 1947, 
Room No. 16, rate $2. daily * * * We hereby certify ac¬ 
cording to dates of registration and the registered 
name of E. H. Bozell, that this is true according to 
our register (signed) J. D. McGraw, Manager. 

This was an affidavit subscribed before Notary Public, 
Dorothy M. Watson, Washington, D. C., January 28, 1949, 
who stated her commission expires January 15, 1954. 

Hysler v. State of Fla., 62 S. Ct. 688. 

Goings v. U. S., (4 Cir.) 99 F. 2d. 147. 

Clairborne v. U. S. (8 Cir.) 77 F. 2d. 682. 

n. 

Perjury by Government Witness, Green. 

Witness Frank B. Green [64]: 

Q. When was the last time prior to that date you 
have spoken of, the 16th of November, that Sunday that 
vou had seen Mr. Bozel? 

m 

A. Around the 30’s. 

Q. I didn’t understand? 

A. About 1936. 

This was direct perjury before trial jury and witness for 
the government, Frank B. Green, knew full well he was 
committing perjury. 

Proof of this perjury can be established by a subpoena 
directed to Curtis Reid, Superintendent, District Jail, 
Washington, D. C. 
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It was a physical impossibility for Green to have seen 
appellant at home of witness or any other place in Wash¬ 
ington, D. C., in any part of entire year of 1936, or even in J 
1935 or 1937. Green did not see appellant any place in the j 
United States in 1936. 

Witness again committed perjury when he stated middle j 
name was Howard, and last name was Bozel. This is not 
even the name purported to be signed at [117-Aj. 

If witness knew appellant he would surely know middle ! 
and last name [64]. Witness even lied about date of pur¬ 
ported letter, illegally used by government at trial [116]. 

Now witness Green states he only imagined it was from 
appellant [69]; this name surely does not correspond with! 
the testimony of Green at [64, 65]. 

It would seem witness Green must have imagined all of 
his testimony to trial jury, his imagined lies, were all per¬ 
jury, and this witness like witness Lown, should be tried; 
for perjury; this was false testimony before trial jury. 
Green says at [68 and 67] that he had telephone calls from 
Asheville, North Carolina. The appellant first contacted! 
Potomac Telephone Co., Washington, D. C., who stated no 
record, and advised that appellant contact Southern Bell 
Telephone and Telegraph Co., Asheville, N. C., on Febru¬ 
ary 28, 1949, said firm stated: 

i 

* * * in addition, records of long-distance calls are 
destroyed after 6 months * • • records would there¬ 
fore, have been destroyed in May, 1948, • • * signed, 
J. L. Smith, Dist Mngr. 

! 

Witness lied about everything else, there is a doubt he 
ever received any such phone calls. 

No testimony of Green should have been placed before 
trial jury, his perjury was fatal, as to any fair trial. 

At [67, 68] it must be remembered that all purported 
dealings in North Carolina, had already been dismissed by 
the court [4, 5] and testimony of witness Green held fatal; 
court stated in charge to jury [127] what counts appellant 
was being tried upon; the court, however, committed fatal 
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error, as conrt should have also told jury not to con¬ 
sider any testimony of witness Green. All testimony of 
Green impeached. 

Clairbome v. U. S. (C. C. A. Mo.) 77 F. 2d 682. 

Goings v. U. S ., (C. C. A. Va.) 99 F. 2d. 147. 

Hysler v. Fla . State , 62 S. Ct. 688. 

m. 

Not Tried Upon What Indictment Calls For. 

The government states in its Brief at [12, 13] there was 
sufficient evidence of fraud to support the verdict. 

There was sufficient evidence illegally used, to return a 
verdict, however the evidence being illegal, no valid verdict 
could be sustained, and the judgment and sentence should 
be reversed. 

Requirements of Rule 7(c) Federal Rules of Criminal 
Procedure, does not allow the government to return an in¬ 
dictment against appellant for a specific violation of mail 
fraud, setting up date of such purported mailing having 
taken place as charged under Sec. 338 of Title 18 U. S. C. A. 
in indictment, and at the trial substitute other letters 
which appellant was not placed on trial therefor. 

Examination of indictment [Appendix Br. Appellant 2, 
3, 4] shows dates of mailing as December 6 for Count 2; 
December 11 for Count 4; December 22 for Count 5; Decem¬ 
ber 22 for Count 6. 

However Supplemental Transcript of Record clearly 
shows government used a letter dated December 16 for 
Count 2 [20,98]; letter dated December 13 for Count 4 [26, 
102, 103, 104, 105]; letter dated December 27 for Count 5 
[34, 107, 108]; and interstate wire communication Decem¬ 
ber 27, December 29 for Count 6 [111, 112]. 

Appellant was entitled to a trial for only such mailing as 
indictment alleges, to constitute due process of law, and a 
fair trial. 
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Brady v. U. S., 24 F. 2d. 405. 

Beck v. U. S., 33 F. 2d. 903. 

Warfield v. TJ. S., (5 Cir.) 36 F. 2d. 903. 

The Supreme Court has held no amendment can be made 
to any indictment unless such an amendment is presented 
to a grand jury. ! 

A defendant charged with train robbery would hardly be 
expected to stand trial for a bank robbery, unless indict¬ 
ment so charged. 

Trial court lost jurisdiction in this case when it per¬ 
mitted prosecution to introduce and use another letter to 
Frank B. Green [116], as this letter is not charged in in¬ 
dictment. 

Trial court should have rendered a judgment of acquittal 
[113] as set out in Brief of Appellant [5]. 

Hammond v. TJ. S., 75 App. D. C. 397, 398. 

Cady v. TJ. S. } 54 App. D. C. 10, 293 F. 829, 830. 

IV. 

! 

No Jurisdiction. 

Appellee states in its Brief [10, 11] about question 
raised by appellant [App Br. 24, 25, Article XI] that the 
trial court was without jurisdiction over appellant. 

Appellee plainly states grounds that court did have jur¬ 
isdiction [10,11] quote: 

“asa matter of law, an illegal arrest and removal will 
not deprive the court of jurisdiction when the ques¬ 
tion IS NOT RAISED UNTIL, AFTER CONVICTION . 7 ’ 

I 

Proof that appellant did raise this question is a matter 
of court record in United States District Court for the 
District of Columbia, by a ruling of April 16, 1948, by 
Goldsborough, J., which was over two months prior to any 
trial and conviction [see Brief of the appellant, pages 27, 
28, 29, 30, 31]. Further proof that court did not have 
jurisdiction is because lower court failed to see that ap- 
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pellant had counsel when he was required to plead to the 
indictment 

Ex Parte Chin Loy, [D. C-] 223 F. 833. 

Johnson v. Zerbst, 304 U. S. 456. 

PoweU v. Alabama, 287 U. S. 45. 

Mooney v. Holoh-an, 294 U. S. 103. 

Article V at page 30, Appellant’s Brief, is conclusive 
proof that trial court had no jurisdiction over appellant. 

The arrest was without warrant, the removal was prior 
to any indictment, the appellant had no counsel, and was 
never taken before any U. S. Commissioner in Washington, 
D. C. 

No indictment existed February 25, 1948, when appellant 
was illegally brought to Washington, D. C., and therefore 
clearly under Supreme Court ruling in the McNabb v. TJ. S., 
63 S. Ct. 605, 612, as nothing in Record, and no showing ap¬ 
pellant was taken before a United States Commissioner 
in Washington, D. C., and, appellant held over two full 
months before any indictment existed. 

V. 

Incompetent Counsel. 

Perjury by Defense Counsel. 

Brief of appellee, [11, Article VII] it states appellant 
was represented by competent counsel. 

Record will plainly show as hereinafter stated, the de¬ 
fense counsel was not only incompetent, but said counsel 
committed perjury, which act of perjury caused bias and 
prejudice of trial court Judge Richmond B. Keech, and 
helped railroad the appellant to prison and denied to ap¬ 
pellant his constitutional rights to a fair and an impartial 
trial [29]. 

When judges in United States District Court for the Dis¬ 
trict of Columbia are informed that a defendant has a free 
lawyer appointed by the court, that defendant would have 
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just one chance in one thousand to obtain a fair and an im¬ 
partial trial. 

Counsel for appellant at the trial was a paid lawyer, paid 
in advance by appellant, and receipt will show and jail 
records will show counsel fees were paid for in advance; of 
trial, by appellant from his personal funds on deposit in 
District Jail, quote: 

Received between May 20, 1948 and June 23, 1948, 

the sum of.for representation 

in the District Court of the United States for the Dis¬ 
trict of Columbia, of Emmett H. Bozell. This amount 
to cover filing for new trial and filing of notice of ap¬ 
peal but appeal to be prosecuted by Emmett H. Bozell 
in proper person. 

(Signed) Thomas W. Coluens, Atty. 

1. Counsel for defense well knew he was committing 
perjury at [29]; and trial judge at [57] dictated procedure 
to United States Assistant Attorney, in presence of Counsel 
Collins, and defense counsel raised no objections. 

Appellant did not, and could not have obtained a fair 
trial, when (a) defense counsel, (b) government counsel, 
and (c) trial judge, were all three representing the govern¬ 
ment. This certainly is collusion, and warrants reversal of 
this case at bar. 

I 

2. Failed to require jury [9, 10] to answer yes or no, 
whether they could or would bring in a fair and impartial 
verdict. This omission of defense counsel and omission of 
trial judge, in requiring an answer, is fatal to verdict} of 
jury in this case. 

3. Failed to require court to have defendant in court 
when selection of jury was made; required over 2 weeks for 
selection of a jury in recent New York case in federal court, 
and appellant arrived in court when jury was already se¬ 
lected. 

j 

4. Failed to object to government counsel halting trial to 
tell a witness what to say at [39]. 


I 
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5. In all cases defense has right to witnesses in his behalf, 
a constitutional guarantee. Counsel failed to call a single 
witness in behalf of defendant. 

6. Failed to offer any defense of appellant the defen¬ 
dant 

7. Failed to protect defendants rights in failure to ob¬ 
ject to introduction and use of interstate wire communi¬ 
cations, both Western Union, and telephones, which the mail 
fraud statute has no jurisdiction over. [37, 46, 59, 60, 61, 
111, 112, etc.]. 

8. Lost his argument to trial jury, as he erred in argu¬ 
ment—was actually called down by trial judge [121]; de¬ 
fense counsel must have been full of liquor and thought his. 
client was being sentenced (after trial); or thought client 
had pleaded guilty and was about to be sentenced. 

Strong v. Huff, (App. D. C.) 148 F. 2d 692. 

Ex Parte Chm Loy, (App. D. C.) 223 F. 833. 

Summers v. U. S., (C. C. A. 4) 11 F. 2d. 583. 

Crain v. U. S 162 U. S. 625. 

9. Appellant was informed about his counsel, and actu¬ 
ally made effort several days prior trial to obtain services 
of Attorney John M. Webster, National Press Building. 

VI. 

Perjury by C. C. Collins, Government Witness. 

Government witness Collins [34, 38] stated he wired $25; 
government witness Neal at [62] shows Collins lied, see 
[106]. 

Same witness Collins again lied when at [35] he stated he 
waited 2 or 3 weeks before he communicated with Sterling 
who government claims was appellant; this would be Jan¬ 
uary 2 or January 12, 1948; government witness Howard 
stated [56] appellant left his Hotel December 29. 

Witness Collins direct examination as to Count 5 of in¬ 
dictment [Br. Appellant 4] states he lost the envelope dated 
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December 22. Without envelope as proof of mailing there 
exists no proof of mail fraud, held by the appellate ruling 
in Brady v. U. S., (C. C. A. Kans.) 24 F. 2d. 405, and Wdr- 
field v. U. S., (C. C. A. 5) held hearsay [32]. 

Witness again claims he lost a wire stated at [36]. 

If the witness waited two or three weeks at [36] making 
date January 12, 1948, appellant could not have sent apy 
wire from Washington as alleged, that he had received any 
such order from witness. j 

As a matter of fact appellant was not in Washington in 
any part of January [62]; and witness Collins at [38] 
states last wire was January 29, 1948. 

Appellant was at the York Hotel, New York City, N. Y., 
on January 29, as on January 28 he purchased a typewriter 
from Ace Office Machine & Supply Co., 1145 Sixth Avenue. 
New York, No. 1502224 Rem. No. 5, while residing at shid 
Hotel. 

Witness Collins made many other false statements and 
his testimony is impeached for perjury herein stated, ajnd 
shown in Supplemental Transcript of Record. 

A trial and judgment based on perjury can not stand, 
and this Honorable Court should reverse. 

Goings v. U. S., (C. C. A. 4) 99 F. 2d. 147. 

Clairborne v. U. S., (C. C. A. 8) 77 F. 2d. 682. 

VTL ! 

i 

Judgment Clearly Void. 

Appellee fails to show in its Brief at [13, Article IX], apy 
Act of Congress by and under Sec. 338 of Title 18, U. j S. 
C. A., wffierein the United States District Court for the 
District of Columbia, can amend this law, called mail fraud 
statute, and impose a sentence having both a maximum and 
a minimum, when statute limits all United States District 
Courts to impose a flat sentence only. 

Judgment in this case is clearly null and void; as trial 
court had no jurisdiction to change the mail fraud statute, 
or amend the mail fraud statute. 

| 

i 

I 

i 





vm. 

No Fraud Committed. 

Appellee Brief [12, 13, Article VIII] says there is suffi¬ 
cient evidence. 

(1) In transcript [104] lines 2, 3, state amount pur¬ 
ported sent by wire was $47.; however government failed 
to notice that this sum clearly states is not for purchase of 
any merchandise but was to be used for expenses only; 
[104] line 18 also clearly states if this is not entirely satis¬ 
factory, why it will be O.K. to cancel your order. Accep¬ 
tance being as is, there could be no grounds of fraud. 

(2) Witness Roberson [18] states he sent no order; he 
did not contact the appellant according to his testimony. 
At [98] line 26, and [99] line 1, it informs witness: 

“This is final offer, if not accepted by wire, you will 
kindly consider deal all off.” 

Therefore any offer made was clearly cancelled prior to 
letter being delivered to Roberson, as failure to wire any 
remittance or any order, none existed. 

Government failed to show at trial any offer existed at 
time purported letter was delivered. 

Merrill v. U. S., (C. C. A. 9) 95 F. 2d. 669. 

Supreme Court has held letters sent are property of 
sender; use of such a letter at trial same as self-incrimina¬ 
tion. 

Holt v. U. S., 31 S. Ct. 2,168 F. 2d. 141. 

State v. Alton, 105 Minn. 410. 

There are many cases of matter thru the mails that no 
fraud is claimed by government. Here we have an instance 
in Washington, D. C., the Times-Herald, March 13, 1949, 
page 4 appears about Masons, 1011 H Street, N. E., which 
covers offer of a musical instrument (what appellant was 
accused of) states a $166.95 Console for $67.; the same firm 
in same paper February 25, 1949, states same instrument 
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was worth $249.; one of these two statements was clearly 
false. 

(3) Witness Collins [32] states: 

“A. I did nothing on receipt of that particular let-! 
ter.” [Appellants Brief Appendix page 4] 

i 

He clearly states this particular letter was the one in 
which indictment called for. Therefore admission of wit-j 
ness states this letter caused no fraud. 

(4) Government failed to prove where any money order 
of Western Union was cashed and failed to prove appellant 
cashed any such order [60, 61]; government witness sup¬ 
ports these two facts, covering Count 6 of the indictment. 
There existed no fraud by appellant; presumption not valid 
on mail fraud. 

Commonwealth v. Wyods, 44 Pa. Superior 552. 

Wilson v. U . S., 162 U. S. 613. 

Greenfield v. People , 85 N. Y. 75. j 

IX. 

Misnomer Fatal 
No Counsel Had. 

Record [71] shows government witness said he took de L 
fendant in custody at Philadelphia, Pa*, [this is a postal 
inspector] who can not place people under arrest without 
warrant. 

At [73] witness states defendant would give no informa¬ 
tion, and wouldn’t acknowledge being in Washington, D. (j. 
[75]. ^ | 

No date of this allegal arrest was stated by witness [date 
should be between February 12 and February 20,1947]. 

At page 9 Appellants Brief, there was a state suit Nq. 
475 Court of Common Pleas No. 3, March 3, 1948, against 
defendant-appellant; this suit was certainly in correct 
name of appellant Emmett H. Bozell; President Judge 
Raymond Mac Neille, signed a writ on February 25,1947 at 
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Philadelphia, Pa., while appellant was in jail at Philadel¬ 
phia, and this likewise had correct name of the appellant. 

This misnomer is not a defect in matter of form whatever 
18 TJ. S. C. A. Sec. 556 but is a fatal defect in indictment, 
and was fatal as to jurisdiction of trial court. 

Any such existing Rule 12(b) 2 and 3, of Fed. Rules 
Crim. Proc. set up by the appellee, is of no value in case 
at bar, as trial court failed to require appellant have coun¬ 
sel when plea was entered, and at such time lost jurisdic¬ 
tion. 

Counsel must be allowed at every stage of the proceed¬ 
ings. 

Ex Parte Chin boy , (D. C.) 223 Fed. 833. 

Evans v. Rives, (App. D. C.) 126 Fed. 633. 

Johnson v. Zerbst, 58 S. Ct. 10, 304 U. S. 462. 

See Appellants Brief, Pages 24, 25, Article XI, covering 
question of failure of trial court to have jurisdiction. 

X. 

Motion for Directed Verdict Should Have Been Granted. 

There is absolutely no question, but that trial court com¬ 
mitted fatal error in not granting verdict of acquittal 
[Br. Appellant, 5, Point 1, Article Cl. 

Honorable court’s attention called to the fact this motion 
for judgment of acquittal was made [Tr. 113] not within 
hearing of appellant, but at court’s bench. Appellant was 
advised thereof long after trial, and had no opportunity to 
see transcript prior to printing brief, and therefore sets 
further argument in this Reply Brief; Rule 29(a) Fed. 
Rules Crim. Proc. (1) Court should have granted appellant 
a verdict of acquittal, when he knew full well that he should 
not have allowed the government to introduce and use Ex¬ 
hibits 15,16,17 [80, 81], as by their use, he denied appellant 
a fair trial. 

Court well knew these purported to be official court rec¬ 
ords, and there existed no court order to subpoena these 
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court records at trial on June 22,1948. Use of these court 
records was fatal error, and their use would be self in^ 
crimination, which the Constitution prevents, and the Su L 
preme Court has held, self incrimination, same as a con¬ 
fession. 

Powell v. Alabama, 287 U. S. 45. 

Cady v. U . S., 54 App. D. C. 10,11, 293 F. 829, 830. 

Williams v. U. S., 78 U. S. App. D. C. 322, 140 F. 24- 
351. 

Holt v. U. S., 31 S. Ct. 2,168 F. 2d. 141. 

People v. Bennett, 49 N. Y. 135 (1872). 

9 Wigmore, Evidence (3rd. 1940) Sec. 2495. 

Warner v. U. S., (10 Cir.) 60 F. 2d. 700. 

(2) Trial Court knew full well that perjury existed at 

the trial by government witness Louis Lown, and, others 
[see Articles I, II, VI, listed in index of this Reply Brief] 
[Tr. 49, 50, 60]. i 

(3) Trial Court knew it should not have allowed any let¬ 
ter introduced from Frank B. Green [116, 117, 117-A] as 
indictment does not include such a letter. This letter would 
be held self incrimination. 

Holt v. U. S ., 31 S. Ct. 2,168 F. 2d. 141. 

Powell v. Alabama, 287 TJ. S. 45. 

Rule 29(a) Fed. Rules, Crim. Procedure. 


Perjury by Alfred Howard, Government Witness. 

A clear case of perjury by government witness Alfred 
Howard; witness says at [56]: “A. He received both mail 
and telegrams.” ! 

Indictment fails to charge appellant ever received any 
mail, or ever received any wire communications. [Br. Ap¬ 
pendix, App. 2, 3, 4]. 

Record fails to support any statement of witness How¬ 
ard ; no letters were ever introduced showing any mail mat¬ 
ter addressed to appellant. 


i 

i 
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No signatures ever produced showing any delivery of 
tel^zj-aph money orders or telegrams. 

Record fails to show any hotel register, with signature 
of appellant thereon [Tr. 1 to 133]. Witness at [56] says 
the appellant registered there; where is any proof. 

Record may show address of a hotel at 1825 G St. N. W., 
but at [63] government witness Neal, states he could not 
identify appellant, and, could not state that appellant ever 
received any telegraphic money orders or cashed any, of 
Western Union. 

Attention is called to fact the indictment [Br. App. Ap¬ 
pendix 1, 2, 3] states appellant charged with mail fraud 
which ended Dec. 27, 1947, the last purported mailing Dec. 
22, 1947, and in testimony of witness Howard, the govern¬ 
ment is bringing in evidence before the jury, other than 
charged in indictment, at page [56, 57], covering mail mat¬ 
ter, which appellate court of the Ninth Circuit, states gov¬ 
ernment must prove scheme existed at delivery of mail 
matter. 

Merrill v. U. S., (C. C. A. Mont.) 95 F. 2d. 669. 

Whealton v. U. S., (C. C. A. 5) 113 F. 2d. 710. 

CONCLUSION. 

It is only necessary for this Honorable United States 
Court of Appeals for the District of Columbia Circuit, read 
this Reply Brief in connection with Brief of Appellant, and 
the court can very plainly see, appellant was actually rail¬ 
roaded to prison upon perjury of government witnesses, 
and is justly entitled upon such grounds, together with 
other grounds set out in his two briefs, reversal of this 
case at bar, and, an order for dismissal of all charges 
against appellant. 

Respectfully submitted, 

Emmett H. Bozell, 
Appellant, Pro. Se. 













